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which a in the July 1913 number of Case and Comment, and admirably presented the present status of this 


phase of warfare. ] 
NE of the great serv- 
ices of the Hague 
Peace. Conferences 
was the putting in 
succinct form of 
many of the accept- 
ed rules of inter- 
; national practice. 
An instance of this was the formulation 
of the duty of a neutral country with re- 
gard to contraband traffic. There were 
two conventions drawn up with regard 
to the rights and duties of neutral pow- 
ers; the one concerning war on land, the 
other maritime warfare. Article 7 of 
these conventions is identical. It reads 
as follows: “A neutral power is not 
bound to prevent the export or transit, 
on behalf of one or other of the bellig- 
erents, of arms, munitions of war, or, 
in general, of anything which can be of 
use to an army or fleet.” The doctrine 
here enunciated was laid down as long 
ago as 1793 by Thomas Jefferson ® and, 
despite objections by many of the great 











1 Higgins, The Hague Peace Conferences, 
283. 
27 Moore, Digest, p 955. 
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powers at various times,? has been con- 
sistently followed ever since. In reply 
to the British minister, Mr. Jefferson 
wrote: “Our citizens have been always 
free to make, vend, and export arms. It 
is the constant occupation and livelihood 
of some of them. To suppress their call- 
ings, the only means perhaps of their 
subsistence, because a war exists in 
foreign and distant countries, in which 
we have no concern, would scarcely be 
expected. It would be hard in principle 
and impossible in practice. The law of 
nations, therefore, respecting the rights 
of those at peace, does not require from 
them such an internal disarrangement in 
their occupations. It is satisfied with 
the external penalty pronounced in the 
President’s proclamation, that of confis- 
cation of such portion of these arms as 
shall fall into the hands of any of the 
belligerent powers on their way to the 
ports of their enemies. To this penalty 
our citizens are warned that they will be 
abandoned, and, that even private contra- 
ventions may work no inequality between 





























































































































3See 7 Moore, Digest, § 1308 
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the parties at war, the benefit of them 
will be left equally free and open to 
== 

3ut it is not so much the accustomed 
trade that is likely to give rise to com- 
plaint, as the new trade arising from the 
war. In 1827 Mr. Clay had occasion to 
reply to the objection of the Spanish 
chargé against the sale by citizens of the 
United States of merchant vessels which 
were afterwards converted into vessels 
of war. He said: “During the state of 
war between two nations the commercial 
industry and pursuits of a neutral nation 
are often materially injured. If the neu- 
tral finds some compensation in a new 
species of industry, which the necessities 
of the belligerents stimulate or bring into 
activity, it cannot be’ deemed very un- 
reasonable that he should avail himself 
of that compensation, provided he con- 
fines himself within the line of entire im- 
partiality, and violates rio rule of public 
law.” ® 


Traffic in Contraband by Neutral Power. 


Though not bound to suppress traffic 
in contraband, the neutral power may not 
itself engage in it. The principle of ar- 
ticle 6 of the Maritime Convention ap- 
plies equally to war on land. It is as 
follows: “The supply, in any manner, 
directly or indirectly, by a neutral power 
to a belligerent power, of warships, am- 
munition, or war material of any kind 
whatever, is forbidden.”® An incident 
occurred in connection with the Franco- 
German War that has given rise to crit- 
icism of the United States government 
for having violated this principle. If 
the findings of the Senate committee on 
the matter are accurate, there may have 
been an indirect supply of arms to 
France, but not a direct one. The Sen- 
ate committee, in its report on the matter 
two years later, however, went further 
and laid down principles which cannot 
and could not be supported. It is this 
report which is mainly responsible for 
the adverse criticism that the United 
States government has received. After 
the Civil War the government had on 


#7 Moore, Digest, p. 955. 

57 Moore, Digest, p. 950. 

on The Hague Peace Conferences, p. 
447. 
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hand a large amount of arms and mili- 
tary stores which it no longer needed, 
and by act of Congress in 1868 it was au- 
thorized to sell such of these as were 
“unsuitable” for use. Sales continued 
to be made after the war between France 
and Germany had broken out, but, ac- 
cording to the report, persons suspected 
of being agents of France were not al- 
lowed to purchase. There was evidently 
no charge made of any attempt to pur- 
chase by German agents. It was Rem- 
ington & Sons who were suspected of 
being French agents. The committee 
came to the conclusion that they were 
not such, that even if they had been, no 
sales were made to them after the Secre- 
tary of War had been led to suspect that 
they were such, although articles were 
afterwards delivered under sales pre- 
viously made, but that “if they had been 
such agents, and if that fact had been 
known to our government, or if, instead 
of sending agents, Louis Napoleon or 
Frederick William had personally ap- 
peared at the War Department to pur- 
chase arms, it would have been lawful 
for us to sell to either of them, in pur- 
suance of a national policy adopted by us 
prior to the commencement of hostili- 
ties.” 7 

That the policy had been adopted be- 
fore the breaking out of war would have 
some bearing on the motive with which 
the sales were made. It would indicate 
their purpose had been commercial, rath- 
er than hostile. The discontinuance of 
the sale, especially during a long war, 
might also have worked considerable loss. 
It was perhaps on similar grounds that 
the Brazilian delegate at the Second 
Peace Conference proposed to insert an 
article providing that warships in the 
course of construction in the ship-build- 
ing yards of a neutral country may be 
supplied with all their armament to the 
officers and crew appointed to receive 
them, when they have been ordered six 
months before the declaration of war.® 
The Brazilian delegate supported this by 
reference to the French instructions on 


the occasion of the Spanish-American 


7 This account of the incident is taken from 
7 Moore, Digest, § 1309, and § 1308, p. 973. 
8 Higgins, The Hague Peace Conferences, 


p. 
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AUTOMOBILES AND OIL READY FOR SHIPMENT TO WAR COUNTRIES 


War, but the article was rejected by the 
examining committee. It was contrary 
to British action at the breaking out of 
the Spanish American War, ‘which had 
been acquiesced in by the government of 
the United States.® 

Hall makes the valid criticism of the 
continued sale of these arms by the gov- 
ernment after the breaking out of hos- 
tilities, that “the vendor of munitions of 
war in large quantities during the exist- 
ence of hostilities knows perfectly well 
that the purchaser must intend them for 
the use of one of the belligerents, and a 
neutral government is too strictly bound 
to hold aloof from the quarrel to be al- 
lowed to seek safety in the quibble that 
the precise destination of the articles 
bought has not been disclosed.” ‘ 


Restriction of Exportation of Contraband. 


But if a neutral power goes beyond its 
international obligation, and restricts the 
exportation of contraband by private in- 


87 Moore, Digest, p. 861. 
10 International Law, 5th ed. 598, quoted 7 
Moore, Digest. p. 974. 


dividuals, it ought to treat both belliger- 
ents alike. It is not for it, as in the 
time of Grotius, to pass on the justice of 
the cause of either belligerent,’ and to 
restrict such trade with one belligerent, 
and not with the other, merely because 
it might have allowed the trade with 
both. This principle is embodied in ar- 
ticle 9 of the convention with regard to 
land warfare, and is equally applicable 
where naval warfare is involved. The 
first half of that article reads: “Every 
restrictive or prohibitive measure taken 
by a neutral power in regard to the mat- 
ters referred to in articles 7 and 8 must 
be applied impartially by it to the bel- 
ligerents.” 

An example of such restriction, al- 
though not with regard to an internation- 
al war, is afforded by the joint resolution 
of Congress of March 14, 1912: That 
whenever the President shall find that 
in any American country conditions of 





11 See Fenwick, Neutrality Laws of the Unit- 
ed States, 4. 

12 Higgins, The Hague Peace Conferences, 
p. 283 
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domestic violence exist which are pro- 
moted by the use of arms or munitions 
of war procured from the United States, 
and shall make proclamation thereof, it 
shall be unlawful to export, except under 
such limitations and exceptions as the 
President shall prescribe, any arms or 
munitions of war from any place in the 
United States to such country, until 
otherwise ordered by the President or by 
Congress. The occasion for this Reso- 
lution was the trouble in Mexico, but 
its scope is broad enough to include “any 
American country” in which “conditions 
of domestic violence’ exist. 


Prohibition of Trade in Contraband. 


Instances of the prohibition of all 
trade in contraband in international war- 
fare are not lacking. Thus during the 
Spanish-American War, Brazil abso- 
lutely prohibited “the exportation of ma- 
terial of war from the ports of Brazil to 
those of either of the belligerent powers, 
under the Brazilian flag, or that of any 
other nation.”** A similar decree was 
issued by the governor of Curacoa for 
that colony, while the King of Den- 
mark issued a proclamation forbidding 
Danish subjects “to transport contraband 
of war for any of the belligerent pow- 
ers.” 1 

There are many reasons which may 
lead neutral powers to such general pro- 
hibition of contraband traffic. It is but 
rarely that it works equally to the advan- 
tage of the belligerents. The power that 
controls the sea will suppress contraband 
traffic by sea with its enemy, while it will 
be eager to take advantage of it itself. 
This may be counterbalanced by contra- 
band traffic on land, but where, as in the 
present war, the power that does not 
control the sea is hemmed in by enemies, 
the advantages of contraband traffic on 
land do not compare with those by sea. 

The practical inequality, despite the 
theoretical equality, of contraband traf- 
fic, may have an important effect on the 
result of the war. The fortunes of the 
Constitutionalists in Mexico, for in- 


18 37 Stat. at L. p. 630. 

14 Proclamations and Decrees 
War with Spain, 13. 

15 bid, 27. 

16 [bid, 22. See also 7 Moore, Digest, p. 751. 


during the 
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stance, seemed to vary with the placing 
or lifting of the embargo on arms from 
the United States. This was, it is true, 
merely a case of “domestic violence,” 
where the contestants were less likely to 
have supplies of their own than in an 
international war, but the same consid- 
erations are likely to prevail in a war 
like our Civil War, which attained the 
proportions of an international war; and 
in the present war it would seem that the 
supply of certain things must be of vital 
importance. 

Again, it may be to the material ad- 
vantage of the neutral power to prohibit 
such traffic. Foodstuffs were declared to 
be conditional contraband by the Declar- 
ation of London,” and it was further 
provided by that Declaration that condi- 
tional contraband was not subject to cap- 
ture when it was to be discharged at an 
intervening neutral port.4* The Declara- 
tion of London was not a mere statement 
of pre-existing law, but was an attempted 
compromise of the conflicting views of 
the various powers on certain questions 
of prize law. It has not been accepted, 
and Great Britain has adhered to her 
previous views as to the applicability of 
the doctrine of continuous voyages to 
conditional as well as to absolute contra- 
band. Under these circumstances a 
country like The Netherlands is likely to 
suffer in her own supplies, unless by a 
general prohibition of contraband traffic 
the sea power is assured that her neutral- 
ity will not be taken advantage of to car- 
ry on contraband traffic which but for 
her neutrality it would be within the 
power of the belligerent to suppress. 
Considerations such as these are said to 
have led The Netherlands to restrict the 
exportation of contraband during the 
present war. 


Using Neutral Territory as Base of Supplies. 


It is clear that neutral territory must 
-not be made a base of operations for ei- 


ther of the belligerents. Should either 
belligerent establish branches of its com- 
missary or quartermaster’s department 
on neutral soil, it would be the duty of 


17 Art. 24. 
18 Art. 35. 
198 American Journal International Law, 
898. 
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the neutral government to interfere, even 
though the actual fighting was confined 
to belligerent territory. A belligerent 
could not thus make neutral territory a 
base of supplies. In the case of the 
United States before the Geneva Tribunal 
of Arbitration it was claimed that Great 
Britain had failed in its duty in this 
respect. The Confederate authorities, it 
was said, “sent Mr. J. D. Bullock, who 
had been an officer in the Navy of the 
United States, to Great Britain for the 
purpose of contracting for and superin- 
tending the construction of men-at-war. 
Mr. North, also formerly of the United 
States Navy, was empowered ‘to pur- 
chase vessels’ for the insurgents; and 
Mr. Caleb Huse, formerly of the Ord- 
nance Department of the Army of the 
United States, was sent to London ‘for 
the purchase of arms and munitions of 
war.’ They continued to discharge their 
duties during most of the struggle. The 
means for carrying on these operations 
were to be derived from the proceeds of 
the Southern cotton crop, and the insur- 
gent agents established a credit in Liver- 
pool upon the faith of it. To carry out 
this plan a firm under the name of Fra- 
zer, Trenholm, & Company, composed of 
merchants from Charleston, South Caro- 
lina, established a branch in Liverpool. 
This brand was in charge of Charles K. 
Prioleau, a member of the Charleston 
firm, who became a naturalized British 
subject. The head of the firm, George 
A. Trenholm, remained in Charleston 
and became Secretary of the Treasury of 
the government at Richmond. An ar- 
rangement was made by which the cotton 
of the insurgent authorities was to be sent 
to Frazer, Trenholm, & Company, to be 
drawn against by the purchasing agents 
of the insurgents. “Thus there were 
early established in Great Britain,’ said 
the American Case,’ a branch of the war 
department of the insurgents, a branch 
of their navy department, and a branch 
of their treasury, each with almost plen- 
ary powers. These things were done 
openly and notoriously.” 

The United States did not deny the 
right of neutrals to manufacture and deal 
in military supplies in the ordinary course 


201 Moore, International Arbitration, p. 580. 
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of commerce, but it did consider it an 
abuse of a sound principle to apply it to 
such combined transactions as_ those 
above specified.24, The matter was evi- 
dently not within the jurisdiction of the 
Tribunal,” and so no action was taken on 
it; and where the belligerent and neutral 
are separated from each other by the high 
seas, the question is not likely to present 
great difficulty. But where the belliger- 
ent and neutral are coterminous, the line 
between commerce in contraband and 
using neutral territory as a base of sup- 
plies is likely to be a difficult one to draw, 
and the neutral country may well avoid 
the difficulty of drawing it by a general 
interdiction of contraband traffic. 


Shipment of Submarines. 


Another place where it is likely to be 
a difficult matter to draw the line between 
commerce in contraband which does not 
have to be suppressed by the neutral 
government, and trade which it would be 
unneutral for it to allow, is in the ship- 
ment of submarines. In 1822 Mr. Jus- 
tice Story said: “There is nothing in our 
laws, or in the law of nations, that for- 
bids our citizens from sending armed ves- 
sels, as well as munitions of war, to for- 
eign ports for sale. It is a commercial 
adventure which no nation is bound to 
prohibit, and which only exposes persons 
engaged in it to the penalty of confisca- 
tion.” *% This statement has been much 
discussed, and its limitations have often 
failed to be recognized. At the present 
time “we cannot imagine the neutral state 
permitting the departure of such armed 
vessel from its ports without requiring 
such proof and security that there is no 
prearranged sale with delivery on the 
high seas, or in a port of the belligerent 
as would make the design of the owner 
illusory from a commercial point of 
view.” 24 

But where the ship is built under con- 
tract with one of the belligerents, it 
would seem to be “intended to cruise, or 

21 See Fenwick, Neutrality Laws of the Unit- 
ed States, p. 106. 
“an See 1 Moore, International Arbitration, 
23 The Santissima Trinidad, 7 Wheat. 283, 5 
L. ed. 454. 

24 Fenwick, Neutrality Laws of the United 
States, p. 123. 
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engage in hostile operations,’ * and it 
would seem difficult to take the case of 
the submarine out of the inhibition of 
article 8 of The Hague Convention. The 
drafters of the first rule of the treaty of 
Washington,”® from which this article 
was adapted, probably did not have 
in mind a case like that of the ship- 
.ment of a submarine. They were 
thinking of the case of a vessel of war 
which was to leave the country as a ves- 
sel, and not as part of the cargo of an- 
other vessel. But the language they used 
was broad enough to cover such a case, 
even though the vessel was to be carried, 
and in this respect like ordinary contra- 
band. If the shipment of the submarine 
be contrary to article 8, then it will be a 
question of how complete the submarine 
must be to be considered a “vessel.”” The 
mere fact that it is “in parts” would not 
seem to take it out of that category. It 
is to be noticed, however, that in article 


25 Art. 8 of 13 Hague Convention. 
267 Moore, Digest, § 1330. 
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22 of the Declaration of London war- 


ships and boats and their component 
parts are listed as contraband. 


Exalting Rights of Neutrals. 


There is a tendency at times to exalt 
the rights of neutrals at the expense of 
the belligerents. There is a tendency to 
regard war as wholly evil, and to resolve 
any doubt as to a belligerent power or 
right against the belligerent. But in war 
great issues are likely to be at stake, as 
they are in the present war, and in deter- 
mining, as a matter of policy, whether 
contraband traffic should be restricted, or 
deciding as a matter of law’ whether 
trade goes beyond the bounds of contra- 
band traffic and must be suppressed, the 
neutral power should not give too great 
weight to the materialistic advantage of 
its own citizen. 


Ca 


Capture of Private Property at Sea 


The humane rule as to the inviolability of unoffending private property on 
land in time of war, except in cases of contraband or of military necessity, 
though of comparatively recent origin, resting as it does on principles of justice 
universally recognized, is now so firmly established in the public conscience 
and in international law that it is not questioned and it certainly 
is not easy to see why the same rule shall not be applied under similar conditions 
when the property of the innocent private owner happens to be found at sea. 
Cicero, centuries ago, declared that the natural law of justice is the same at 
Rome, at Athens, and everywhere else,—a saying that has probably been 
quoted with approval by every distinguished modern writer on international 
law. Justice does not change with degrees of latitude or longitude; with 
hill or plain; with times or seasons; nor does it stop with the land. To say, 
then, that principles of natural justice, acknowledged to be controlling on land, 
have no application at sea, seems to us to be in practice an anomaly and in 
argument a paradox.—Hon. U. M. Rose. 





Neutrality 


BY HERBERT W. BOWEN 


[Ed. Note.—Mr. Bowen, who practised law for some years in New York city, has more recently been engaged 
in the diplomatic service, having acted as consul general at Barcelona, Spain; minister and consul general at Teheran, 


Persia, and envoy extraordinary and minister plenipotentiary to Venezuela. 


work being a treatise on International Law. } 


N ANCIENT times 

nations at war 

classed their neigh- 

bors as either allies 

or enemies. Neu- 

trality as an inter- 

national relation was 

not recognized. 
There were no neutral rights and no neu- 
tral duties. International law itself ex- 
isted only in a very rudimentary form. 
It was not until after the fall of Rome, 
and until the nations of Europe had be- 
come numerous and were asserting and 
exercising comparatively equal preten- 
sion and power that their interests became 
so conflicting that they perceived the ne- 
cessity of establishing and supporting a 
system of law that would be applicable to 
them in their relations one with another. 
Grotius (1583-1645), the so-called fath- 
er of international law, published in 1625 
his famous book, “De Jure Belli et Pa- 
cis,’ which defined and described the 
laws of war and peace. Of neutrals, 
whom he called Medii in bello, or middle- 
men in war, he had but little to say. We 
must conclude, therefore, that even in 
his day neutrality concerned hardly at all 
either publicist or statesman. But im- 
mediately after the Thirty Years’ War 
and the conclusion of the Peace of West- 
phalia (1648), exhausted Europe seemed 
to feel for the first time the necessity of 
developing the idea of neutrality into a 
doctrine that could be recognized by the 
nations and incorporated in international 
law. Bynkershoek, who was born twenty- 
five years after the Peace of Westphalia 
was signed, and who was one of the 
most distinguished successors of Grotius, 
was, if not the first, at least among the 
first, of publicists to define and explain 
neutrality authoritatively, and to give to 
it a permanent and prominent place in 
the law of nations. He defined neutrals 
as non hostes qui neutrarum partinm 
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He is a well known writer, his latest 


sunt, nec ex federe his illisve quicquam 
debent; si quid debeant, Federati sunt, 
non simpliciter Amici (“neutrals are 
those who take part with neither side, 
and who are not bound to either by any 
alliance. If they are thus bound, they 
are allies, and not simply friends with 
both.”) The rules that he prescribed 
to be observed by neutrals were substan- 
tially these: That they should remain 
friendly with ‘both belligerents ; that they 
should be impartial, and not favor one of 
them.to the injury of the other; and that 
they should not be swayed by their opin- 
ions as to the justice or injustice of the 
war. 

While neutrality in theory should be 
strict and impartial, and while in the 
present day any flagrant disregard of 
that theory would make this offending 
neutral liable to be treated as an ally 
of the belligerent it injured, or to be 
called upon to make reparation to such 
belligerent, an imperfect kind of neutral- 
ity has been recognized and tolerated at 
various times in the past, owing to the 
fact that the neutral had made some spe- 
cial agreement or engagement favorable 
to one of the belligerents previous to the 
outbreak of hostilities, such as to provide 
that one with a certain number of its 
troops or ships, or with the privilege of 
transit. Special agreements and engage- 
ments of that kind were, of course, en- 
tirely inconsistent with impartial neu- 
trality, and they grew less frequent as 
they became obnoxious. Since the trea- 
ty of Washington (1871), neutrals have 
taken a much stricter view of the re- 
quirements of neutrality. That treaty 
was made principally to avoid a conflict 
between the United States and Great 
Britain over the “Alabama Claims,” 
which were based on the omission of 
Great Britain during our Civil War, to 
seize certain ships, which had been built 
in her territory, and which she had al- 
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lowed to depart from her ports, although 
she had been warned by the representa- 
tives of our government in Great Britain 
that they were intended to enter the Con- 
federate service, and to destroy the ships 
and commerce of the United States. By 
the terms of the treaty the case was re- 
ferred to arbitrators, and (to the honor 
of Great Britain be it said) the arbitra- 
tors were directed to be governed in their 
decision by the following new rules: 

“A neutral is bound— 

First, to use due diligence to prevent 
the fitting out, arming or equipping, with- 
in its jurisdiction, of any vessel which it 
has reasonable ground to believe is in- 
tended to cruise or to carry on war 
against a power with which it is at peace; 
and also to use due diligence to prevent 
the departure from its jurisdiction of any 
vessel intended to cruise or carry on war 
as above, such vessel having been special- 
ly adapted, in whole or in part, within 
such jurisdiction, to warlike use. 

Secondly, not to permit or suffer either 
belligerent to make use of its ports or 
waters as the base of naval operations 
against the other, or for the purpose of 
the renewal or augmentation of military 
supplies or arms, or the recruitment of 
men. 

Thirdly, to exercise due diligence in its 
own ports and waters, and, as to all per- 
sons within its jurisdiction, to prevent 
any violation of the foregoing obligations 
and duties.” 

As the arbitrators found that Great 
Britain had not used “due diligence” in 
those respects, they assessed the damage 
done to the United States at $15,500,000, 
and Great Britain paid it. 

Those rules since then have been re- 
garded as binding on all neutrals, and 
they are of inestimable value as incen- 
tives to make them adjust their relations 
with belligerents according to the prin- 
ciples of justice and right. The other 
recognized duties of neutrals relate, 
broadly speaking, to the maintenance of 
their friendly relations with both bellig- 
erents, and of their neutrality in case it 
is not duly respected. 

Diplomatic and consular officers 
should be retained by the neutral at their 
respective posts in the territories of the 
belligerents, except in such localities as 
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may be deemed unsafe or unsuitable, and 
the diplomatic and consular representa- 
tives of the belligerents are expected to 
remain at their respective posts in the 
territory of the neutral, in order that the 
customary international intercourse be- 
tween the neutral and each of the bellig- 
erents may continue, and in order that 
any differences that may arise in regard 
to specific questions of belligerent or neu- 
tral rights or duties may be speedily ad- 
justed or duly noted for future consid- 
eration. In its capacity of friend to both 
parties the neutral is expected to allow the 
warships of both to visit and search its 
merchant vessels for contraband of war, 
and to run into her ports in case of stress 
of weather, to make necessary repairs, to 
secure sufficient food for the crew, and 
to furnish them with coal enough to per- 
mit them to return to their nearest home 
port; but the general rule is that no war- 
ship of either belligerent shall be allowed 
by the neutral to coal oftener than once 
in three months, or to remain in port 
longer than twenty-four hours, unless 
there be a warship of the other belliger- 
ent in the same port, in which case they 
cannot leave at the same time, and the 
one that departs last must wait until the 
other has been gone twenty-four hours. 
Moreover, a neutral is expected to in- 
sist that no hostilities shall take place 
within its territory or territorial waters, 
that warships violating its neutrality or 
just requirements shall not leave its juris- 
diction before the war is ended; that 
prizes may not be brought to its ports 
except to escape bad weather or to se- 
cure necessary supplies, in which case 
they must leave as soon as possible; that 
its courts may not be used by belligerents 
to decide as to the validity of captures; 
and that land forces arriving on its ter- 
ritory will be disarmed and interned, 
until the close of the war. Moreover, 
neutrals should not engage in the trans- 
portation of military persons belonging 
to a belligerent’s forces nor carry bel- 
ligerent dispatches. 

As for the rights of a neutral, they 
were formerly considered to be quite 
subordinate to the rights of belligerents, 
and it is the natural tendency for bel- 
ligerents still to try to keep them so. The 
chief rights of a neutral are to maintain 








the inviolability and integrity of its ter- 
ritory; to insist that its nationals and 
their property, wherever they may be, 
shall be duly respected, and that the com- 
merce and trade of its nationals shall not 
be interfered with so long as they are 
carried on in conformity with the prin- 
ciples of international law and the rules 
prescribed in duly recognized interna- 
tional conventions relating to them. The 
last of those three rights is the one 
that has occasioned 
the most disputes. ij 
Rules had to be de- (35 
vised and conven- ~& 
tions made; but for “= 
a long time no sat- 
isfactory agree- 
ment could be 
reached as_ to 
whether or not a 
belligerent’s goods 
on neutral ships or 
a neutral’s goods 
on a belligerent’s 
ships could be 
justly seized, and 
confiscated by the 
other _ belligerent. 
During the 18th 
Century (in the 
treaty of Utrecht, 
1713, in the trea- 
ties of Great Brit- 
ain and Spain, in 
the treaty of Aix- 
la-Chapelle, 1748, 
in the treaty of 
Paris, 1763, and in 
the Baltic Code 
of Neutrality, 1781 
attempts were made to reconcile the va- 
rious differences by adopting the com- 
promise principles that free ships make 
free goods and enemy ships enemy goods, 
but no general agreement was reached 
until 1856, when the, Powers that had 
been engaged in the Crimean War made 
a treaty of peace, and signed what is 
known as the Declaration of Paris, 
which, besides providing that “Privateer- 
ing is and remains abolished,” and that 
“blockades, in order to be binding, must 
be effective,” established these rules: 
“The neutral flag covers enemy’s 
goods, with the exception of contraband 
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of war,” and “Neutral goods, with the 
exception of contraband of war, are not 
liable to capture under an enemy’s flag.” 
By “contraband of war” is meant “all 
warlike instruments, or material, by their 
own nature fit to be used in war.” Con- 
traband of war is of two kinds, absolute 
and conditional. The former consists of 
articles directly used in making war, such 
as swords, pistols, guns, cannon, ammu- 
nition, and the like; while the latter com- 
prises articles anct- 
pitis usus or serv- 
iceable either in 
war or peace, such 
as provisions, fuel, 
money, barbed 
wire, and_ similar 
goods and mater- 
i ial. 
# A neutral is not 
required to prohib- 
it its nationals 
from trading in 
contraband of eith- 
er class, and they 
do so at their own 
risk. 
The rules as to 
capture are gen- 


erally acknowl- 
edged to be those 
stated in the two 
following articles 
of the Declara- 
tion of London 
(1908) :-— 

Art. 30. Abso- 


lute contraband is 
liable to capture if 
it is shown to be 
destined to territory belonging to or oc- 
cupied by the enemy, or to the armed 
forces of the enemy. It is immaterial 
whether the carriage of the goods is di- 
rect, or entails transshipment or a sub- 
sequent transport by land. 

Art. 33. Conditional contraband is lia- 
ble to capture if it is shown to be destined 
for the uses of the armed forces or a 
government department of the enemy’s 
state, unless in the latter case the cir- 
cumstances show that the goods cannot 
in fact be used for the purposes of the 
war in progress. 

It is usual for belligerents to pre- 
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pare a list of articles it will hold to be 
absolutely contraband, and to bring it, as 
soon as possible after the outbreak of the 
war, to the attention of neutrals, and to 
add to the list any article of conditional 
contraband that may be_ reasonably 
claimed to have acquired the character 
of absolute contraband during the prog- 
ress of the war. Differences that arise 
as to what articles should be classified as 
absolute and what as conditional contra- 
band are, as a rule, adjusted by diplo- 
macy or terminated by the decisions of 
admiralty courts as the disputants are 
naturally restrained by the fear of being 
led into war from refusing thus to ad- 
just them, or thus to have them termi- 
nated. 

In the Declaration of London, besides 
the two classes of contraband mentioned 
there is a third class established, which 
comprises articles that may not be treat- 
ed as contraband of war, such as china, 
glass, marble, bricks, agricultural ma- 
chinery, household furniture, precious 
stones, fancy goods, and articles used 
exclusively for the sick and wounded. 

It was generally believed that the Dec- 
laration of London marked the begin- 
ning of a happier era for neutrals, and 
it doubtless added considerably to the 
feeling of security of the three nations 
whose perpetual neutrality had been 
guaranteed by the great European Pow- 
ers—Switzerland in 1815, Belgium in 
1831, and Luxemburg in 1867. 

But as it had not, at the outbreak of 
the present war, been ratified by all the 
powers that participated in the confer- 


ence, it is not now regarded as binding’ 


on any of these, and yet all will doubt- 
less keep it in mind, and follow it as 
closely as their respective interests per- 
mit. 

The guaranteed neutrality of Switzer- 
land was effected because her own de- 
clared neutrality during the wars of the 
French Revolution had been grossly vio- 
lated, and because her territory, in case 
her neutrality were not guaranteed, 
would undoubtedly continue to be the 
scene of battles between her neighbors, 
who would naturally feel obliged to con- 
struct numerous and expensive fortifica- 
tions on their respective Swiss frontiers 
so as to prevent themselves from being 


Case and Comment 


suddenly invaded by one another’s forces 
sent through Swiss territory. It was, 
therefore, in the interest of all parties 
concerned that Switzerland should be 
perpetually neutralized. 

Belgium, when separated from Hol- 
land in 1831, was required to accept per- 
petual neutrality as a condition precedent 
to the recognition of her independence 
by the five Powers in the treaty signed 
that year between them and her at 
London. In 1870 her neutrality was ex- 
pressly confirmed by Prussia and France, 
the two of the five Powers that were 
thought most likely to be tempted to vio- 
late it. 

Luxemburg was originally a part of 
the German Confederation. When that 
Confederation was dissolved in 1867, in 
order that she might not become a pos- 
session of either Prussia or France, 
these two Powers, together with Austria 
and Russia, guaranteed her perpetual 
neutrality, the Grand Duke agreeing to 
demolish the fortress of the City of Lux- 
emburg. 

Neutralized nations have all the rights 
of sovereignty except those that permit 
undertaking wars of aggression, or mak- 
ing compacts in times of peace incon- 
sistent with their. obligations of neutral- 
ity. Among those rights is the right to 
resist any attempted violation of their 
territory. Hence Switzerland, at the be- 
ginning of the Franco-Prussian War, an- 
nounced publicly her determination to 
maintain her neutrality and to preserve 
the inviolability of her territory by every 
means in her power, and Belgium, when 
notified by the German government, on 
August 2d last, that she would be con- 
sidered as an enemy by Germany if she 
treated German troops in a hostile man- 
ner and raised difficulties against their 
advance through her territory, replied 
that she was “firmly resolved to repulse 
by every means in her power any attack 
upon her rights.” Luxemburg, doubt- 
less, would also have threatened to resist 
to the last, but, having no adequate force 
at her command, she could do no more 
than direct an energetic protest to 
the German government when German 
troops crossed her bridges. 

Germany’s excuse for disregarding 
her solemn obligation to respect the per- 
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petual neutrality of Belgium was that 
France intended to violate it, but France 
has already assured Belgium, on August 
Ist, that she would respect it, and she 
made the same declaration to Great Brit- 
ain, and Germany was so informed by 
both Belgium and Great Britain before 
Germany declared war. Furthermore, 
France had proved to the world in 1870, 
when it would have been greatly to her 
advantage to send her troops into Bel- 
gium, that honor was dearer to her than 
even victory would be. It is impossible, 
then, to believe that Germany had any 
fear whatsoever that France would cross 
Belgium territory to attack her. The 
inevitable conclusion we must draw, 
therefore, is that Germany’s invasion of 
Luxemburg and Belgium was a purely 
selfish, premeditated act, the colossal 
perfidy of which seemed to her insig- 
nificant compared with the enormous ad- 
vantages it would give her when it was 
accomplished. If it seemed vitally im- 
portant to her to violate also the guar- 
anteed neutrality of Switzerland or the 
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declared neutrality of Holland or Den- 
mark, the same process of reasoning 
would cause her to subordinate her duty 
to them to her own selfish aims; and 
those three nations knew it, and got 
their forces ready to resist her the mo- 
ment she moved her troops. Neutral 
rights to Germany have only the meaning 
she wishes or is compelled to attach to 
them. But the German view is only 
dominant among the German people. 
The other great civilized Powers are un- 
alterably opposed to it. By them the 
invasion of Luxemburg and Belgium was 
regarded as a crime, and when the day 
of settlement comes they expect to see 
it duly expiated. Civilization demands 
that neutral rights shall not be di- 
minished or destroyed, but shall always 
be protected, respected, and when pos- 
sible, enlarged. 








In neutral friends when nations draw the sword, 
And just is he whose patriot lips are dumb 
When cries of rage inflame each hostile horde. 













Fair land of refuge, blest and favored ground 
Beyond the pale where ruleth strife and hate, 
Within thy borders equity is found, 


. And suffering hosts thy generous deeds await. 


When storms of passion warring brothers scourge, 
Their loyal friends no partial spirit know, 

But ways of peace their mission ‘tis to urge, 

And aid the suffering helpless in their woe. 


Fair clime where just intent and right prevails, 

From prejudice and bloody turmoil free, 
Thy warring friends who breast destruction’s gales, 
For justice and compassion look to thee. 






As in a desert waste descried afar 

A fair oasis bids the weary rest, 
So lands of peace, amid the waste of war, 
Afford asylum for mankind distressed. 






WM. D. TOTTEN. 


1. Belgian soldiers 
in Holland 


2. English sailors interned in 
H_ilana alter taking of 
ntwerp. 


interned 


3. Belgian refugees crossing 


Holland Frontier. 
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War Refugees in Neutral Countries 


BY ALMOND G. SHEPARD 


HEN the dogs of 
war are unleashed, 
when the spirit of 
hatred and murder 
actuates and con- 
trols millions of the 
human race, includ- 
ing the most cul- 
tured nations, the cry of humanity may 
yet be heard. Not even the maelstrom 
of war, with its booming cannon, shriek- 
ing shell, hissing shrapnel, and clashing 
steel is able to drown out the voice of 
humanity raised in behalf of the suffer- 
ing noncombatant members of belliger- 
ent countries, or the vanquished and flee- 
ing combatant. 


The nations of the earth have recog- 
nized this godly trait in the human race, 
and provided for it. Thus the Geneva 
Convention ! provides that a neutral state 
which receives within its territory troops 


1G. C. art. LVII. 


belonging to a belligerent army shall in- 
terne them as far as possible at a dis- 
tance from the theatre of war. While 
this right of a neutral power to receive 
fugitive belligerents is thus recognized, 
no duty so to do is imposed upon neu- 
trals. In thus respect, of necessity, the 
acts of every neutral power are not sub- 
ject to whatever coercive force there may 
be in international law. 

While the government of the United 
States has at all times received and cared 
for fugitive combatants and noncombat- 
ants, and of course, in the case of non- 
combatants, without any hope for reim- 
bursement, it has done even more than 
this, for it has aided refugees to reach 
the protection of our shores. Owing to 
the fact that our citizens are connected 
by the ties of kindred with people of 
nearly every civilized nation, it is but 
natural that our sympathy and aid should 
be extended to combatant and noncom- 
batant members of belligerent powers so 
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far as possible without violating our neu- 
trality. 

And for this reason, as well as because 
the Polish General Kossuth had rendered 
valuable service for this country in the 
Revolutionary War, the United States 
government actively intervened with his 
Imperial Majesty the Sublime Porte in 
behalf of Kossuth and his companions, 
who had sought an asylum within the 
borders of Turkey, and besought his Im- 
perial Majesty to release these men that 
they might be enabled to seek refuge 
within our borders, and a government 
ship was furnished to transport them 
from Turkey to this country. 

In thus intervening in behalf of fugi- 
tive combatants, however, the govern- 
ment of the United States was careful to 
in no way violate its duties as a neutral 


_ power. And when, after the arrival in 


this country of these refugees, they un- 
dertook to propagate and disseminate 
sentiments antagonistic to the belligerent 
against which they had been engaged, 
they were given to understand, by no 
less a person than the President of the 
United States himself, that while taking 
refuge in this country they must assume 


a neutral attitude toward both belliger- 
ents. 


Duty to Confine Combatant Refugees. 


Although a neutral nation may receive 
within its borders fugitives from a war- 
ring power, in doing so, it assumes to- 
ward the belligerents certain duties, in 
part at least, prescribed by international 
law. Thus when belligerent troops, in 
order to escape the other belligerent, take 
refuge in a neutral country, it becomes 
the duty of the country receiving them 
to disarm them, and it may confine them 
in camps, fortresses, or other locations 
during the continuance of the war; and 
it is its duty so to guard them as to pre- 
vent their escaping and again engaging 
in hostilities, or to prevent them from, 
in any other manner, aiding either bel- 
ligerent.2 But when the crew of a war 
ship are interned, it is the duty of the 
neutral power to leave a sufficient num- 
ber of the crew on board the ship to 
look after it? 


2 Art. LVIX. 
$13 H.C. &. 
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A neutral power may, however, release 
any fugitive officers on their parole, to 
remain within the limits of the neutral 
territory during the war, and by agree- 
ment of the belligerents the neutral pow- 
er may also release on their parole other 
combatants.* It has been the policy of 
the government of the United States to 
permit interned combatants to enjoy rea- 
sonable liberty, not violative of its duties 
toward either belligerent. Thus in the 
case of a Russian warship interned in 
San Francisco harbor, in the late Rus- 
sian-Japanese unpleasantness, the in- 
terned officers and men were permitted 
to celebrate on the ship the name day of 
the Russian Emperor, although they were 
not permitted to fire a salute. 


Permitting Return of Refugees. 


In dealing with combatants of belliger- 
ents, including the sick and wounded, a 
neutral power of course owes a duty to 
both belligerents. Not only may it be 
greatly imposed upon by the action of a 
belligerent by inducing its sick and 
wounded to seek shelter within the bor- 
ders of a neutral country, but in thus giv- 
ing food, shelter, and medical attention, 
in a sense a neutral power may give aid 
to one of the belligerents by thus reliev- 
ing it of the care of its sick and wound- 
ed, thereby enabling it to devote itself 
more entirely to purely military matters. 
Either because the benefits thus received 
have been so slight or for other satis- 
factory reasons, no belligerent power, so 
far as I have been able to learn, has 
charged a neutral power with breach of 
neutrality in thus heeding the call of 
humanity, by giving aid and medical at- 
tention to sick and wounded belligerents 
who seek shelter within its borders. 

Since a neutral power is under obliga- 
tion to retain at its own expense the cus- 
tody of combatant refugees during the 
continuance of the war, unless by agree- 
ment of the belligerents the refugees are 
permitted to return to their home coun- 
try on the agreement of the government 
of the latter country that they will not be 
employed in hostilities during the re- 
mainder of the war, a neutral power in 
receiving fugitive combatants may be un- 





* Moore, Int. Law Dig. § 1318. 
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der the necessity of guarding, feeding, 
and maintaining them for an indefinite 
period of time. 

In this regard it has been suggested 
that since a neutral country cannot be 
expected to provide for fugitive troops 
who seek an asylum within its borders, 
the equity of the case and the necessities 
of the occasion may both be satisfied by 
the release of fugitives, under a conven- 
tion between the neutral and belligerent 
states, by which the 
latter shall engage 
not to employ them 
during the continu- 
ance of the war.® 
On this point the 
Geneva Convention 
provides that, fail- 
ing a special con- 
vention, the neutral 
state shall supply 
the interned troops 
with food, clothing, 
and other relief re- 
quired by human- 
ity, and at the con- 
clusion of peace, 
the expenses 
caused by the in- 
ternment shall be 
made good.® Re- 
cent wars have 
furnished many in- 
stances of the rec- 
ognition by neutral 
powers of their 
duty toward fugi- 
tive combatants 
and the belligerent 
powers. In_ this 
regard the rules of international law 
are closely adhered to, and combatant 
refugees have been retained within the 
borders of the neutral power during the 
continuance of the war, unless their de- 
parture therefrom would be of compara- 
tively little moment. The government of 
the United States frequently has been 
called upon to extend its hospitality to 
combatant refugees, and to pass upon 
their right to be paroled, and to be per- 
mitted to return to their own country. 


Thus the officers and men of the Rus- 


5 Hall’s Int. Law, 650. 
6 Art. LVIII. 


Rockefeller Relief Ship Carrying $300,000 
Worth of Provisions to War Sufferers. 
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sian ship Lena were paroled not to leave 
San Francisco, but the Japanese govern- 
ment objecting thereto, the government 
of the United States refused to permit 
any of these men to return to Russia, 
this government deciding that, without 
the consent of the Japanese government, 
in principle the position of the men was 
similar to that of a military force enter- 
ing neutral territory. And upon the ar- 
rival in Manila harbor, during the Rus- 
sian-Japanese war, 
of three warships 
with many wound- 
ed on board, per- 
mission was at once 
granted by the local 
authorities for the 
landjng of a num- 
ber of the wound- 
ed. The officers 
and crew of these 
ships were after- 
wards interned at 
Manila, and, with 
the consent of the 
Japanese govern- 
ment, a number of 
the officers and 
men were permit- 
ted to return to 
Russia.” In one in- 
stance without con- 
sulting the Japan- 
ese government in 
the matter, the gov- 
ernment of the 
United States per- 
mitted one of the 
interned men, a 
ship builder, to re- 
turn to Russia on his parole. And the 
Chinese government also permitted the 
sailors from a Russian ship to return to 
Russia. But, as to officers and men be- 
longing to a Russian ship interned at 
Tsing Tau, the German government 
sought the consent of the Japanese gov- 
ernment to permit, under proper safe- 
guards, their return to Russia. 


Photo by Brewn Bros. N. Y. 


Protection of Fugitive Combatants. 


It being the duty of a neutral power 
receiving within its borders fleeing troops 


7 Moore, Int. Law Dig. 1316, 
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of a belligerent seeking refuge therein, to 
disarm them, it is its duty to protect them 
from the other belligerent, and it is un- 
lawful for the other belligerent to enter 
neutral territory to continue hostilities 
against them.® 

This right of a neutral power has been 
recognized in the present war by the Ger- 
man government in the treatment by the 
Holland government of fugitive Belgian 
and British soldiers. The question was 
presented to the government of the Unit- 
ed States in 1877, when Mexican troops 
belonging to the Diaz side crossed the 
American border into Texas, and at- 
tacked and dispersed the opposition 
troops, who had taken refuge within the 
borders of the United States. This coun- 
try at once required a prompt disavowal 
of the act, with reparation for the con- 
sequences and punishment for its perpe- 
trators.® 


Prisoners of War. 


Another class of members of belliger- 
ent powers who are glad to avail them- 
selves of the hospitality of a neutral 
country are prisoners of war who are so 
fortunate as to escape from their captors. 


If unable to make their way back to their 
own country, these men do the next best 
thing, they seek the friendly territory of 


a neutral power. In such case, by the 
rules of international law, a neutral pow- 
er receiving within its borders escaped 
prisoners of war must leave them at lib- 
erty, although it may consign them a 
place of residence.” 

Fortunate is the prisoner of war who 
is in the hands of captors who themselves 
become so hard pressed by the enemy that 


8 Halleck, Int. Law, Baker’s ed.. 148. 

® MSS. Inst. Mex. Foreign Relations, 1877. 
5 H.C. 13. 

11 Holland, 134. 
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they are forced to take refuge in neutral 
territory. In such case the prisoner sud- 
denly finds himself in a better position 
than his captors, for as.to them, as al- 
ready seen, it is the duty of the neutral 
power to confine them, while the rule 
applicable to escaped prisoners applies to 
the prisoners of war. And prisoners of 
war brought into neutral territory by a 
belligerent cannot be carried through it 
as prisoners to the territory of their cap- 
tor, but they must remain under the con- 
trol of the neutral power until the war is 
over, when they will be allowed to re- 
turn to their own country.4 


Noncombatant Refugees. 


While international law has provided 
for refugee combatants, few if any pro- 
visions have been made directly affecting 
the right of refugee noncombatants. 
Many noncombatant refugees from the 
present war have been interned in Hol- 
land, and many noncombatant refugees 
from the civil war in Mexico have been 
interned by the government of the Unit- 
ed States. From the principles applying 
to escaped prisoners of war, it would 
seem that neutral countries in which non- 
combatants take refuge are not entitled 
to deprive them of their liberty, as they 
are combatants, but they are entitled to 
designate and control the locality of their 
residence, especially where they are de- 
pendent upon the neutral power for sup- 
port and maintenance; and the govern- 
ment of the United States exercised this 
right with reference to refugee Mexicans. 





World Peace and the Unwritten 
Law 


BY PAUL Q. BRYAN 
of the Moultrie (Ga.) Bar 


ORLD Peace is an 

estate on condition 

precedent. The 

| grantor is God; the 

grantee is man; the 

consideration is na- 

tural love and affec- 

tion. Deep in the 

hearts of men there is a principle. The 

Unwritten Law is founded upon it; it 

is the condition precedent. This deed of 

gift has all of the requisites of a valid 

deed except delivery. It is signed and 

sealed, and the Grantor stands ready to 

deliver it to us, our heirs and assigns, 

executors and administrators in fee sim- 

ple forever. But the condition precedent 
is inexorable and immutable. 

The law in its precision will not allow 
this instrument to pass a good title un- 
less it be so unambiguous that he who 
runs may both read and understand, and 
so ‘definite that the wayfaring man, 
though a fool, need not err therein. Dif- 
ferent aspects make different avenues of 
approach to World Peace possible, and a 
tendency toward local construction of the 
Unwritten Law is so marked that metes 
and bounds are necessary to prevent di- 
gressive trespass on some adjoining 
phase. 

World Peace means world-wide dis- 
armament; something more than triple 
treaties. It is arbitration among the na- 
tions, one with another, England with 
Turkey as well as England with America. 
It is equal rights to all nations and spe- 
cial privileges to none. It is peace, cath- 
olic and cosmopolitan, as opposed to 
peace, provincial and metropolitan. 

The Unwritten Law must have clear- 
cut limits also. The so-called unwritten 
law that is invoked to protect one who 
avenges the seduction of a daughter or 
friend is beyond the scope of this paper. 
Like peace, the unwritten law herein re- 


ferred to is of the catholic and cosmo- 
politan kind; it is the classic lex non 
scripta of Blackstone; it is the tribal cus- 
tom of the Hebrew; it is the Saxon 
“from the time whereof the memory of 
man runneth not to the contrary.” 

World Peace and the Unwritten Law 
are not one great effect from two minor 
causes; they are two minor effects from 
one great cause. Herein lies the inter- 
vital relation. Popular thought has fol- 
lowed the a priori trail so long that Habit 
turns its back on a hazy cause, and 
strains its sight for a hazier effect. By 
a specious induction it draws its general- 
ization, forgetting that a clear effect 
never came from a clouded cause. 

But the present tendency of world 
peace argument is distinctly toward gen- 
eralization. This marks the fallacy. It 
takes an ideal hypothesis and draws a 
real conclusion. Under the peace regime, 
morality points out the un-Christian spirit 
that permits a man to revel in the blood 
of a human being, and to rear the pin- 
nacles of his civilization over the bones 
of his vanquished brother. Economics 
sketches the panorama of a world com- 
merce, and estimates the billions turned 
from the carnage of battle into the cof- 
fers of civic progress. Sociology directs 
attention to the conservation of human 
life, and rejoices in the growth of the 
impulse of brotherhood. This is peace. 
All of these popular methods of reason- 
ing test the effect of peace. They con- 
sider peace in esse and war in extremis; 
they consider peace as a thing estab- 
lished,—and permanently so,—not re- 
membering that this establishment has 
conditions precedent which must be ful- 
filled before peace becomes a thing done. 
Peace, actual and present, is the founda- 
tion of their structure. This is not peace; 
it is but a truce at best. Peace, like a 
contract, must have an aggregatio men- 
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tium for its essence. The hypothesis dis- 
proves itself. Peace is neither actual nor 
present, and their edifice of logic is a 
castle-in-Spain, and its foundation is a 
vulgar ideality. 

To grant the fallacies of popular argu- 
ment is an admission of impunity at best. 
This would merely acknowledge the bene- 
fits of a supposition. Can supposition 
become reality? is the question. To 


solve this the trail that popular thought 
has followed must be reversed. The ef- 
Logic must 


fect must be discarded. 
scrutinize the cause. 

The American idea of government is 
that those who govern derive their pow- 
ers from the just consent of the gov- 
erned. The “lapped in universal law” 
of Tennyson will occur when peace de- 
rives her powers from those who live 
under her reign,—and willingly. Life 
and Time are but a cessation of hostili- 
ties unless we become of one mind. 
There was no peace between the Punic 
Wars; it was merely a lull of military 
recuperation. The “one God, one law, 
one element” of the poet alone can augur 
World Peace. There can be no ultra 
vires acts between man and man. There 
must be a soul estoppel ; man’s conscience 
must forbid the necessity of a human in- 
junction. A mandamus cannot lie, and 
all action must be volitional. 

The Unwritten Law is an effect of this 
cause. The statute law, or that which 
is made to stand, is of modern origin. 
Law by its etymology is that which lies 
firm and fixed per se. It is not the man- 
date of a legislature. Moses’ legal ex- 
position of Sinai’s commandments was 
merely a graphic expression of a human 
instinct. Thou-shalt-not-kill had been 
codified in the human heart an age be- 
fore it became an inspired utterance. It 
is the altruism of life. It knew vigor 
before Phoenicia framed her alphabet or 
Rome her stylus. Laws evolved from 
the human brain are written; laws 
evolved from the human heart are un- 
written because they are axiomatic. 
There is an impulse that moves men to 
justice, and this impulse is the cause 
sought with assiduity. 

The stare decisis of history must not 
be overlooked. If reason links the fu- 
ture with the past, the dusty tomes of 
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ages must be searched to test the effect 
of peace. The annals of the world re- 
cord but one instance. 

Years ago there arose a shepherd race 
ordained of God to a mission of peace. 
They plied the simple shepherd’s trade 
and lived in peace and plenteousness. As 
the years went by the people increased, 
cities rose in splendor, and Solomon’s 
court knew a glory surpassing emulation. 
Rumors of war became rife, and the day 
arose in its belligerency. One morning 
the Chosen People, who had trained their 
eyes on the Promised Land from the 
temples of Jerusalem, awoke and beheld 
the vague outlines of Canaan through 
the glass darkly of Babylonian captivity. 
Only once do their annals record a vic- 
tory over a superior force, and then Zera 
had the temerity to attack Asa at Mares- 
hah, scarcely removed a half-day’s march 
from the vine and fig tree of Jewish life. 
It was not long before Shylock raised his 
despairing voice on the Rialto. Soon the 
Wandering Jew shook from his sandals 
the dust of Edward’s realm, and yester- 
day Israel bowed before the spurning 
will of Russia’s Czar. 

Israel’s mission was peace, and the 
House of David was predoomed by its 
mission. It sowed the seed of a noble 
sentiment and fell by its own wayside: 
not because it was weak, but because it 
wasted its vital substance in a riotous 
impracticability. The pans of peace the 
shepherds heard over Judah’s hills were 
the prelude to the ululations of despair 
from the Scattered Nation. 

The present tendency is not towards 
peace. Our habits are warlike and our 
customs are filled with the evidence of 
combat. Man’s mind is diseased of bat- 
tle. Might rejoices as a strong man to 
run a race. Cheap sectionalism and 
pseudo-patriotism damn at once the cath- 
olicity of the world peace dream. We 
once reared a nation of sovereign states, 
based on the selfish democracy of states’ 
rights. It found a timely grave. Patriot- 
ism had degenerated into chauvinism. 

Even education offers little instruction 
for peace. Society would need inversion, 
and our educational structure would have 
to be razed to the earth, that a more in- 
telligent heginning might be made. Let 
our annals be indeed the dry bones of 
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France gave us Pasteur, but 
omit her Napoleon. Rome gave us 
Cicero, but speak not of Cesar. Greece 
gave us Lycurgus, but mention not Leon- 
idas. David sang songs, but never met 
Goliath. Washington could not speak 
a lie, but tell it neither in Gath nor Ask- 
elon how his brave heart dislodged the 
British from Dorchester Heights and 
laughed at the snows of Valley Forge. 

In Sherman’s definition of war there 
is no implication that peace is Heaven. 
Mother Nature has said that life is a 
struggle, and that only the fittest shall 
survive; and Nature’s laws are inexor- 
able. Pugnacity is a native, not an ac- 
quired, instinct; fight is a natural right, 
not a granted privilege. We need not 
fight, but we must have the liberty 
of combat, else the vital instinct will 
atrophy. 

No nation has ever received absolute 
freedom as a gift from another nation. 
Liberty is revolutionary, not evolution- 
ary. Republics are purchased with red 
blood, and freedom is sustained by the 
bugle call. America knew revolution and 
then freedom, and an awakened France 
caught its first gleam of the silver lining 


history. 


through the umbrage of the Robespier- 
rean cloud. 

The advocates of peace have out- 
logicked Logic in their efforts to prove 
peace feasible, and their every circum- 
locution has brought them back to an 
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hypothesis. The documents of the ad- 
vocates of peace are sicklied o’er with 
the hypothetic if’s of argument. In a 
recent bulletin Senator Root is quoted as 
saying: “There are no international con- 
troversies so serious that they cannot be 
settled peaceably if both parties desire 
peaceable settlement ; while there are few 
causes of dispute so trifling that they 
cannot be made the occasion of war if 
either side really desires war. The mat- 
ter in dispute is nothing, but the spirit 
which deals with it is everything.” The 
“if” supposes a possible condition, but the 
“spirit” which is “everything” points out 
an actual condition. He might have 
quoted Isaiah,—‘Great peace have they 
that love Thy law.” Those who love the 
law have this spirit, the spirit of the 
Unwritten Law which is the condition 
precedent to World Peace. 

When this spirit shall rule among men, 
this condition precedent shall be fulfilled ; 
this deed of gift shall become absolute; 
this estate in world peace shall vest in 
us, our heirs and assigns, executors and 
administrators in fee simple forever; and 
when this impulse shall move men to 
justice, heroic life shall lose its Iliad and 
Homer’s nod shall be a sleep eternal. 


By Courtesy Philadelphia North American. 


THE WANAMAKER RELIEF SHIP, BEARING PHILADELPHIA'S 
CONTRIBUTION TO WAR SUFFERERS. 












The Lawyer's Poor Client 


BY JUDGE J. W. DONOVAN 
of the Detroit Bar 


[Ed. Note.—The ‘least promising business usually falls to the young lawyer. But at times his services on behalf 
ofja “poor” client meet with abundant reward. The following interesting instances are related by Judge Donovan 
from his store of reminiscences gathered during eighteen years, experience on the bench and many years of practice at 
the bar. He is the author of well-known works relating to jury trials and tact in court, which have been widely 





as many judges,—two 
in the circuit named 
and one in the Unit- 
ed States district, 
when a very poorly 
dressed client called 
and inquired if I was 
a lawyer, and stated 
his grievance, which 
was: That he had 
started suit in justice 
court to recover wear- 
ing apparel belonging 
to his sister, from a 
crippled man who 
during a controversy 
had struck her in an- 
ger, which blow re- 
sulted in a rupture. 
It was an accident, of 
course, caused by his 
anger. 

The details are not 
important. The suit 
he had brought was 
promptly withdrawn 
and one started for 
assault, which was 
ably defended, but re- 
sulted in a verdict of 
$1,500. This verdict 
was reversed, owing 
to admission of a doc- 
tor’s evidence pro- 
hibited by statute. On 
the second trial $2,500 
was awarded. 


On the third trial, caused by the death 


read, both in America and abroad. ] 


HAD not been long 
in practice, having 
tried many smaller 


{ justice but 
few in the Wayne 
circuit — a district 


which then had but 
three divisions, and 





HON. J. W. DONOVAN 
slipped a letter under my office door, 
saying : 

625 


of the trial judge, the main contest arose, 
which is of interest to young lawyers,— 
for all young lawyers think their adver- 
saries are tricky or dishonest in their 
fight for delays in such cases. The third 
trial came on after long delays, and the 
woman was worn out and discouraged. 


The hernia had con- 
tracted, and she could 
no longer eat solid 
food. Both _ sides 
were well armed for 
the final battle. For 
the plaintiff a leading 
lawyer of known 
character and elo- 
quence was retained 
for $200 (out of my 
pocket !)—such trials 
were usually done in 
a day then—but in 
three days or a week 
at present. Two very 
able lawyers defend- 
ed. The jury was 
soon selected, and the 
evidence concluded in 
a single day, leaving 
only the argument for 
the second day, when 
a sudden railway ac- 
cident occurred at 
Jackson, 75 miles 
away, where a dozen 
were killed, and dou- 
ble as many more in- 
jured. 

The “Of Counsel” 
lawyer was attorney 
by the year for the 
railroad, and before 
going to the scene of 
the accident, he 
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“My dear Mr. D.—: 

I regret to tell you that I have been 
suddenly called to Jackson to attend the 
matter of the dreadful accident that has 
just happened on the Michigan Central, 
and being attorney for the road, I must 
hasten to the scene at once. While I re- 
gret my absence, I suggest that you pro- 
ceed with the North Case without delay, 
believing, as I do, that you have it so well 
in hand with both proof and merit that 
you will win a good verdict. 

Sincerely yours, 
mo 


When the court opened I held this open 
letter in my hand. This was a stunner, 
and if I ever trembled, I did then when 
I urged the court for one day’s adjourn- 
ment, dwelling on the strength of my ab- 
sent counsel, to all of which one counsel 
strenuously objected. Meanwhile I held 
the letter, and reminded the court of the 
large retainer and my great embarrass- 
ment. 

The more I urged, the more counsel 
begged to hear the letter read, and the 
judge finally said: “Read it!” which was 
done, and by it the jury had heard the 
legal opinion of the leading lawyer of 
the state, that my case had both proof and 
merit, and that I should win it,—which 
I did, the verdict being $3,500, or a big 
increase over either gained at the other 
trials. Verdicts were much smaller then 
(twenty-five years ago) than at present. 

The lesson is: We rarely know what 
may turn a lawsuit, or when a poor client 
may turn out to be a good paymaster. 
Certainly it is not on their clothing that 
we should base our judgment, and not 
from their narrow view of what their 
rights are that we can judge them. The 
records of the courts are full of riddles 
that very many would misguess. The 
old saying, that what is needed most to 
win is a good case, a good jury, a good 
judge, and good luck,—each cut a figure 
in this case. 


Another Instance. 


The light was turned low in a small of- 
fice on “G” Street, to save expense of oil, 
then thrice dearer than at present. The 
lawyer was about to quit for the day, 
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and the day was Saturday, when bills for 
back rent, meat, and groceries fell due, 
and even a nurse had threatened to leave 
if she had to wait any longer. The wife 
was ill and things looked blue on Park 
street to the lawyer. 

A low rap at the door,—a loud answer, 
“Come in!” He came and looked every 
inch a tramp. “Well,” “what do you 
want?” spoke the lawyer. “I want a law- 
yer.” “What do you want a lawyer 
for?”—rather impatiently. “I got into 
trouble up at the “Soo,” and I want a 
lawyer.” “Got into trouble up at the 
Soo! Why, man alive, that’s a journey 
of 500 miles, the boats are not running, 
except a few freight boats,—-it will cost 
you $500 to get a lawyer to go to the Soo. 
Why don’t you hire one up there?” 
“They won’t work for me there,—they 
drove me away, and rode me on a rail.” 
“Well, I can’t help it,—it’s too far 
away !” 

The little man hung his head in deep 
thought, saying: “What did you say it 
would cost, Mister?” 

“T said $500.” 

Pulling out a good, big roll of bills, he 
counted out $500, and laid the bills be- 
fore the lawyer, who counted them, as 
lawyers do, by a quick twist into his 
pocket. 

And now the lawyer took a second look 
at the man, with the light turned on, and 
lo! the change! He was a merchant! 

“Now, tell me,” said the lawyer, “what 
did they do to you up there at the Soo?” 

“They broke into my store, and drove 
me out of town,—said I was a scapegoat 
from Canada.” 

“Well, come in Monday morning at 8 
o’clock, and I'll capias every mother’s 
son of them—Are they well off?” 

“You bet they are,—eight or ten of the 
biggest men there.” 

“Tll show them—I’ll fix them—TI’ll 
make them smart for this. Good night!” 

The lawyer reached home soon after, 
threw the money into his wife’s lap say- 
ing: “There, Julia, what do you think 
of that for a fee?” 

Julia cried! 

The lawyer cashed up with both grocer 
and landlord, and paid the nurse. Went 
early to his office on Monday. Swore out 
a capias in Judge Emmon’s (United 
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States) court, and sent Harry Blanchard 
and two United States deputy marshals 
to the Soo. 

Days went by. The little man called 
often. At last, about 9 one evening 
Blanchard called at the lawyer’s house. 
“Who’s there?” “Three United States 
marshals and eight men from the Soo!” 

“What do they want?” 

“They want to settle the capias case.” 

“Settle nothing,” said the lawyer. 

“They'll go three to four thousand,” 
said the marshal. 

“Nothing doing,” said the lawyer, 
“their bail is $6,000.—the suit is for 
$20,000. Settle nothing.” But Harry 
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was alert, and arranged for a later meet- 
ing. A good big settlement was made,— 
Harry got $200. When the lawyer and 
the little client settled, the lawyer got 
$2,500 for himself, and all three were 
delighted. 

The lawyer died several years ago, and 
so with the marshal,—gone to visit each 
other, according to the latest advices on 
life hereafter to rest after bitter law- 
suits. 


American Neutrality 


It is idle at this moment to inquire who is responsible for this catastrophe. 


We can not look behind the diplomatic curtain. 


When all the facts are 


known, if they ever become known, they will most likely be found totally 
different from what is now rashly surmised. Such being the case, it is foolish 


on the part of Americans to take sides one way or another, to lay the blame on 


this or that nation. * It is worse than foolish, it is pernicious, for it renders 


our mediation more difficult. 


Our vital interests require us to offer that 


mediation as soon as there is the slightest prospect of success, and meantime to 


use every means to predispose the warring nations to accept mediation.— 


Address of Hon. Frank O. Smith before House of Representatives. 
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The Doctrine of Cy Pres in 
England and America 


BY WILLIAM KOHN 
of the St. Louis Bar 


[Ed. Note.—This valuable article discusses the salient features of the cy pres doctrine, giving proper emphasis to 
the leading cases. After a statement of the origin and development of the doctrine, its history in England and America 
is separately traced, and a conclusion arrived at which favors the doctrine in its judicial branch, and condemns it in its 


prerogative branch. } 


N LEGAL literature, 
the terms “cy pres” 
and “cy pres doc- 
trine” are not at all 
confined in their use 
to or in connection 
with any one topic 
of the law. This is 
due perhaps to a failure to discriminate 
between the use of the old French words 
“cy pres” merely as words, and their use 
to designate a deeply rooted and firmly 
established doctrine in equity jurispru- 
dence. 

To illustrate: at law we find this 
phrase used to designate a rule applied in 
the construction of wills. For example: 
where in a will a perpetuity is attempted 
to be created, the whole devise will not, 
if consonant with the rule against per- 
petuities, be declared void, but will be 
construed in a manner that will carry out 
the testator’s intention cy pres, or as 
nearly as possible.? 

For our purposes, whether or not this 
is a correct use of the phrase “cy pres” 
is of no moment, but it is important to 
distinguish between such use of the 
phrase, and its use to designate a doctrine 
in equity jurisprudence applicable in the 
construction and administration of public 
or charitable trusts, because it is our pur- 
pose to confine ourselves solely and ex- 
clusively to a discussion of the latter. 


The Doctrine Applicable Only to Charitable 
Trusts. 


The cy pres doctrine is applicable only 


to public or charitable trusts. To be ap- 
plicable, there must be a valid, subsist- 


1Pitt v. Jackson (1786), 2 Bro. Ch. 51; 


Robinson v. Hardcastle (1786) 2 Bro. Ch. 22. 


ing, vested public or charitable trust. If 
the trust attempted to be created is in- 
valid or illegal, it never vests, and there 
is therefore no occasion, at least in this 
country, for the application of the cy 
pres doctrine. 


What Are Charitable Trusts? 


Charitable trusts may be defined as 
those which are “created for the benefit 
of an unascertained, uncertain, and some- 
times fluctuating, body of individuals, in 
which the cestuis que trustent may be a 
portion or class of the public community, 
as, ¢. g., the poor or the children of a par- 
ticular town or parish.” * 

To constitute a valid charitable trust, 
the objects to be benefited must be chari- 
table in their nature; for if they are not, 
the trust is not a charitable one, will not 
be enforced as such, and therefore the 
cy pres doctrine is not applicable. It 
may be well here to repeat the definition 
of charitable gifts stated by Mr. Binney 
in his argument in the famous Girard 
Will Case. He said that “whatever is 
given for the love of God, or for the love 
of your neighbor, in the catholic and uni- 
versal sense,—given from these motives 
and to these ends,—free from the stain 
or taint of every consideration that is per- 
sonal, private, or selfish,” is a charitable 
gift? The objects enumerated in the 
Statute of Charitable Uses, passed in the 
43d year of the reign of Elizabeth, al- 
though held not exhaustive by both Eng- 
lish and American courts, are illustrative 
of the objects which will be deemed char- 
itable. 


2 Pom. Eq. Jur. § 987. 
3 Vidal v. Philadelphia (1844) 2 How. 128. 
11 L. ed. 206. 
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The Doctrine Stated. 


Like definitions of many other prin- 
ciples and rules of law, the definitions of 
the equitable doctrine of cy pres, as 
found in the works of the great com- 
mentators on equity jurisprudence and in 
the decisions of the courts, are unsatis- 
factory. They are 
not comprehensive 
enough. And it is 
well-nigh impos- 
sible to embrace in 
a definition of the 
cy pres doctrine all 
the cases to which 
it can possibly be 
extended. We 
shall therefore be 
content with the 
following general 
statement of the 
doctrine. 

“Cy pres” is an 
old French term 
meaning “as near 
as.” * The cy pres 
doctrine is a rule 
of construction, ap- 
plied by courts of 
chancery, in their 
jurisdiction over 
public or charitable 
trusts, to cases (1) 
where there is a 
donation to charity 
and a general char- WILLIAM 
itable intention is manifested, and there 
is also designated a specific charitable 
object or purpose; upon a failure of 
the specific object or purpose, equity, 
seeking to effectuate the overriding gen- 
eral charitable intention of the donor, 
will save the fund to charity in general 
by directing its application to an object 
or purpose cy pres, or as near as pos- 
sible, to the specific charitable object or 
purpose designated by the donor;® (2) 
or where there is a general charitable 
intention exhibited, and no specific object 
is mentioned, but trustees are appointed 
to select the specific object to be bene- 
fited, or the testator refers to a future 
selection of the object himself, and the 


* Bouvier’s Law Dict. 

5 Atty-Gen. v. Ironmongers’ Co. (1840) 2 
Beav. 313; Jackson v. Phillips (1867) 14 Allen, 
539. 
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appointed trustees in the first case, or the 
testator in the second, die before making 
the appointment, a court of equity will 
not suffer the gift to fail, but will ap- 
point other trustees to make the selec- 
tion, or will itself select the specific ob- 
ject;® (3) or where in a gift to charity 
there is a general 
charitable intention 
present, but the 
specific objects 
pointed out by the 
donor are not suffi- 
cient ta& exhaust 
the whole fund, 
the surplus will be 
applied by a court 
of equity cy pres to 
the designated par- 
ticular object.7 We 
refrain from in- 
cluding in this 
statement classes 
of cases referable 
to that branch of 
the doctrine which 
is prerogative in its 


nature. Of this we 
shall speak here- 
after. Here only 


those cases refer- 
able to the judicial 
branch of the doc- 
trine are men- 
” tioned. It is well 
KOHN settled that this 
doctrine was fully recognized under the 
Roman or civil law. “Donations for 
public purposes were sustained in the 
civil law, and applied, when illegal, cy 
pres, to other purposes, one hundred 
years before Christianity was the religion 
of the Empire.” ® 


6 Moggridge v. Thackwell (1802) 7 Ves. Jr. 
36, affirmed in House of Lords (1807) 13 Ves. 
Jr. 416; Paice v. Canterbury (1807) 14 Ves. 
Jr. 364, where Lord Eldon reaffirms the doc- 
trine laid down by him in Moggridge v. Thack- 
well, supra; Mills v. Farmer (1815) 19 Ves. Jr. 
483; Minot v. Baker (1888) 147 Mass. 348, 9 
Am. St. Rep. 713, 17 N. E. 839. See also. 
Moore v. Moore (1836) 4 Dana, 354, 29 Am. 
Dec 417 

7 Atty.-Gen. v. Drapers’ Co. (1840) 2 Beav. 
508; Atty.-Gen. v. Painter & S. Co. (1788) 2 
Cox, Ch. Cas. 51; Pieschel v. Paris (1825) 2 
Sim. & Stu. 384. 

8 See Wilmot’s Notes, pp. 33, 34, citing au- 
thorities. 
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As the Roman law was the source 
from which the early English chancellors 
drew many of the principles and doc- 
trines which now form the basis of equi- 
ty jurisdiction, it is more than probable 
that they also borrowed the cy pres doc- 
trine from that prolific source, and adopt- 
ed it into our system of equity jurispru- 
dence. 


Occasion for Importing the Doctrine into 
England. 


It is a familiar fact that during that 
period of’ time which it has pleased his- 
torians to call the “dark ages,” when the 
fear of hell and the desire for a place 
in heaven were uppermost in the minds 
of men, there existed the notion that sin 
could be expiated and a place in heaven 
assured to him who gave to charity. 
When a bequest was made to charity, the 
testator made it for the purpose of ob- 
taining forgiveness of his sins. It was 
then thought by some that heaven was 
purchasable, and the bequest was the 
price paid for the much-coveted place 
therein? 


Original Reason for the Application of 
the Doctrine. 


It will be remembered that in the in- 
cipiency of the court of chancery, the 
chancellors were selected from among the 
ecclesiastics.!° 

When a fund was given to charity, and 
the specific purpose designated by the 
testator for its application failed, the 
question of the disposition of the fund 
came before the ecclesiastic chancellors, 
and in deciding it they naturally had in 
mind the religious motives, frequently 
expressed in the will, which moved the 
testator to give to charity. When this 
situation was presented to them, they 
proceeded in effect upon the following 
reasoning: If this fund is permitted to 
revert to the testator’s descendants, as or- 
dinarily would be the case when a legacy 
lapses, the testator’s sins will not be ex- 
piated ; and therefore he will be deprived 
of the much-desired place in heaven. 
This would be a great and irreparable 


8 Lea, History of Confession & Indulgences, 
pp. 78-80. 
10] Spence, Equitable Jurisdiction, 347. 
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injustice to the testator. But if the fund 
is used for charity, even though the spe- 
cific object to which it is applied is dif- 
ferent from the one designated by the 
testator, the latter will receive his re- 
ward,—he shall have accomplished his 
purpose. The ecclesiastical chancellor, 
familiar with the Roman law, took hold, 
therefore, of the doctrine of cy pres of 
that system of law, and invoked it to 
meet the situation.” 


Opinion of Justice Wilmot. 


That the original use of the cy pres 
doctrine was based upon the reason above 
indicated is evident from the opinion of 
Chief Justice Wilmot, in the case of 
Atty-Gen. v. Downing,'* where that great 
and learned judge expresses himself as 
follows: 

“The right of the heir at law seems to 
arise as naturally in this case as any oth- 
er; but, instead of favoring him as in all 
other cases, the testator is made to dis- 
inherit him for a charity he never 
thought of; perhaps for a charity repug- 
nant to the testator’s intention, and which 
directly opposes and encounters the 
charity he meant to establish. But this 
doctrine is now so fully settled that it 
cannot be departed from, and the reason 
upon which it seems founded is this: 


“The donation was considered as pro- 
ceeding from a general principle of piety 
in the testator. Charity was an expia- 
tion of sin and to be rewarded in an- 
other state; and therefore, if political 
reasons negatived the particular charity 
given, this court thought the merits of 
the charity ought not to be lost to the 
testator, and that they were carrying on 
his general pious intention ; and they pro- 
ceeded upon a presumption that the prin- 
ciple which produced one charity would 
have been equally active in producing an- 
other, in case the testator had been told 
that the particular charity he meditated 
could not take place. The court thought 
one kind of charity would embalm his 
memory as well as another, and, being 
equally meritorious, would entitle him to 
the same reward.” (lItalics ours.) 


11 White v. White (1778) 1 Bro. Ch. 12. 
12 (1767) Wilmot’s Notes, 1; 1. ¢. 32. 
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A New Reason Adopted. 


As time passed, and with it the ec- 
clesiastical chancellors, the unsoundness 
and unreasonableness of this rationale of 
the cy pres doctrine undoubtedly asserted 
itself with more and more emphasis in 
the minds of the later chancellors. The 
hypothesis upon which the doctrine was 
based was unsatisfactory. With the 
crystallization of equitable principles and 
doctrines, and the establishment of equity 
upon a firmer basis, a doctrine based up- 
on such a reason either had to be aban- 
doned, or another reason supplied for it. 
The chancellors therefore abandoned this 
reason, and for it substituted another and 
sounder one. The new reason was that 
the donor in giving to charity having 
manifested a general charitable intention, 
although the specific designated object 
has failed, equity will respect and ef- 
fectuate the overriding general charitable 
intention by applying the fund to some 
other charitable object similar to the one 
designated by the donor.’* The donor 
having clearly intended to deprive his 
descendants of his property, and to give 
it to charity, equity will keep it for char- 
ity, and prevent its reversion to the tes- 
tator’s heirs upon a failure of the specific 
object by invoking the cy pres doctrine. 


Cy Pres Doctrine in England and America. 


The cy pres doctrine as administered 
by the Court of Chancery in England 
naturally and necessarily resolves itself 
into two distinct branches: one is what 
may be termed “the prerogative doctrine 
of cy pres,” and the other “the judicial 
doctrine of cy pres.” These we shall 
now proceed separately to consider. 


The Prerogative Doctrine. 


The prerogative doctrine of cy pres 
is an anomaly in English equity jurispru- 
dence. It is a power exercisable by the 
legislative or executive branch of the 
government, rather than by the judicial 
branch. This explains its entire repudia- 
tion by all the courts in this country.™ 

How the English chancellors came to 


18 See infra, p. 634, for reason of cy pres doc- 
trine stated by Judge Gray, in Jackson v. Phil- 
lips (1867) 14 Allen, 539. 

14 See note 24, infra. 
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exercise this power involves a considera- 
tion of the history of the origin of equity 
jurisprudence in general. This we can- 
not go into here. Suffice it to say that 
the King, as parens patrie, had general 
superintendence of all charities, and this 
power he committed to the chancellor, 
keeper of his conscience. The chan- 
cellor therefore administered upon char- 
itable trusts, not merely as a judicial of- 
ficer, but as the representative of the 
King, exercising a prerogative power.'® 

This branch of the doctrine is prin- 
cipally applicable to the following two 
classes of cases: 

(a) Where in a bequest the testator 
expresses a general charitable intention, 
but the designated particular object to 
be benefited, although charitable in its 
nature, is illegal, the Crown, through its 
representative, the chancellor, under the 
sign manual, will direct the application 
of such fund to some other particular 
charitable object which is legal.!” 

(b) And where a gift is made to char- 
ity generally, without specifying a par- 
ticular object or purpose, without pro- 
viding for trustees to select such 
particular object or purpose, and without 
indicating that the testator will subse- 
quently make the selection himself, the 
fund will be disposed of under the pre- 
rogative doctrine of cy pres by applying 
it to an object selected by the chancellor 
as the King’s representative, or, under 
his direction, by the Attorney General.28 

In such cases the objects to which the 
fund may be applied are unlimited. Any- 
thing which is an object of charity may 
be appointed, except that if a class of 
objects is designated, the selection must 
be out of that class.” 


15 3 Bl. Com. 427. 

16 Atty.-Gen. v. Downing (1676), Wilmot’s 
Notes, 1, c. 24. 

17 Atty. -Gen. v. Baxter (1684) 1 Vern. 248; 
Atty.-Gen. v. Gules (1692) 2 Vern. 266; Da 
Costa v. De Pas (1754) 1 Ambl. 228, 2 Swanst. 
519, note (a); Isaac v. Gompertz (1783) 1 
Ambl. 228, note (1); 7 v. Abbot (1802) 7 
Ves. Jr. 490 ; Atty.-Gen. Todd (1836) 1 
Keen, 803; Atty.- en. v. Vint (1850) 3 De 
G. & S. 704; Biscoe v. Jackson (1886) L. R. 
35 Ch. Div. 460. 

18 Atty.-Gen v. Herrick (1792) 2 Ambl. ma 
Philpott v. a a Hospital (1859) 27 
Beav. 107, 112. 

19 Atty. sae v. Matthews (1658) 2 Lev. 167. 


632 Case and Comment 


The Case of Da Costa v. De Pas. 


A notable example of the application 
of the prerogative branch of the cy pres 
doctrine is the much-criticized case of 
Da Costa v. De Pas,” decided by Lord 
Hardwicke. In that case it appears that 
Elias De Pas, a Jew, by will dated the 
4th of November, 1739, gave a fund of 
£1,200, the income of which he directed 
to be applied towards the establishment 
of a Jesuba, or assembly for reading the 
Jewish law, “and instructing people in 
our holy religion.” This bequest was held 
illegal, being for the propagation of a 
religion different from the established 
one. The court ordered that the Attor- 
ney General apply to the King for a sign 
manual to dispose of the fund, which was 
done, and the fund was given to a found- 
ling hospital for the support of a preach- 
er to instruct the children in the Chris- 
tian religion. 

So in Atty-Gen. v. Todd,™ a bequest 
for the maintenance of a Roman Catholic 
priest was held illegal and void because 
it was a gift to promote a religion con- 
trary to the established one. The court 
said that as a general charitable intention 
was manifested in the bequest, in view 


of the illegality of the particular object 
the fund will be applied to some other 
charitable use by sign manual of the 
Crown.” 


Fallacy of Reasoning of this Branch of the 
Doctrine. 


The opprobrium that has been heaped 
upon the decision in Da Costa v. De Pas 
and similar decisions, both by English 
and American judges, although very bit- 
ter, is mild in view of the disgusting na- 
ture of these decisions. The fallacy of 
the reasoning at the basis of the preroga- 
tive doctrine of cy pres is even more re- 
volting than the result of its application. 
The decisions go upon the hypothesis 
that the general intention of the testator 
is being carried out. Primarily, it is 
argued, his general intention was to give 
to charity. This is perfectly legal. The 
particular object designated, however, is 


20 (1754) 1 Ambl. 228, 2 Swanst. 519, note 


(a). 

21 (1836) 1 Keen, 803. 

22, A similar case is Cary v. Abbot (1802) 7 
Ves. Jr. 490. 





illegal. Therefore, it is said, we shall 
not apply the fund to the designated ob- 
ject, but to some other charitable object, 
which is legal, in order that the general 
intention of the testator may be carried 
into effect. And then the chancellor, it 
would seem, deliberately closing his eyes 
to the differences, prejudices, and antag- 
onism, especially in those days, between 
adherents of the Roman Catholic Church 
and those of the Church of England, or 
between the followers, respectively, of 
the Jewish and Christian religions, and 
not being content, in Da Costa v. De Pas, 
with declaring the bequest for the es- 
tablishment of an “assembly for reading 
Jewish law” void because illegal, ordered 
its application for the “instruction of 
children in the Christian religion!” How 
this effectuated the testator’s general 
charitable intention, it is difficult to com- 
prehend. 


Prerogative Doctrine Repudiated in America. 


The prerogative branch of the cy pres 
doctrine has not only been wholly repudi- 
ated, but bitterly condemned by all the 
courts in this country who have had oc- 
casion to consider it. Of this branch of 
the doctrine it has properly been said that 
“it is grossly revolting to the public sense 
of justice.” % 

Our form of government, our institu- 
tions, those great democratic principles 
which are so dear to the hearts of all 
true Americans, are incompatible with, 
if not diametrically opposed to, the exer- 
cise by our courts of such an arbitrary 
power.** 


23 Methodist Church v. Remington (1832) 1 
Watts, 218, 1. c. 226, 26 Am. Dec. 61. Quoted 
in Philadelphia v. Girard (1863) 45 Pa. 9, lL. c. 
28, 84 Am. Dec. 470. 

24See Fontain v. Ravenel (1854) 17 How. 
369, 15 L. ed. 80; Jackson v. Phillips, 14 Allen, 
$39, '1.¢. 375. 

In the case of Church of Jesus Christ of 
L. D. S. v. United States (1889) 136 U. S. 3, 
34 L. ed. 478, 10 Sup. Ct. Rep. 792, affirming 
(1887) 5 Utah, 361, 15 Pac. 473, however, it 
would seem this branch of the doctrine is rec- 
ognized. In this case plaintiff corporation was 
dissolved by an act of Congress, and the Su- 
preme Court of the United States decreed 
that the personal property of the church was 
not lawfully applicable to the purpose to 
which it was originally dedicated; that this 
property became vested in the government of 
the United States in its sovereign capacity, to 
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Judicial Doctrine of Cy Pres. 


This branch of the doctrine is applied 
to four principal classes of cases. These 
we will now separately consider. 


Class I.—Trustee or Testator Dies Before 
Appointing Specific Objects. 


Where a gift is made to charity in gen- 
eral, and trustees are appointed, with 
power to select the specific objects to be 
benefited, or the testator states he will in 
the future make the selection himself, 
and the trustees in the first case, or the 
testator in the second, die before making 
such selection, the court will, under the 
cy pres doctrine, select the object itself, 
or appoint a trustee to do so. 

In the great case of Moggridge v. 
Thackwell® it appears that a fund was 
given to V. for the purpose of such char- 
ities as the latter might think fit, recom- 
mending poor clergymen who have large 
families and good character. V. died 
before testatrix. Lord Eldon, after re- 
viewing most of the preceding cases on 
this subject, came to the conclusion that 
if the gift is to charity simpliciter, the 
disposition is in the King by sign manu- 
al; but if trustees are appointed to select 
the particular objects, who die before 
making the selection, or the testator ex- 
presses an intention in the - future to 
make the selection himself, but dies be- 
fore doing so, the disposition will be 
made by the court in its judicial capacity. 

So in Mills v. Farmer * the testator 
left a fund to such charitable objects as 
“T do intend to name hereafter,” and no 
objects were named. Lord Eldon re- 
affirmed the principle laid down by him 
in Moggridge v. Thackwell, holding that 
the court will make the selection. That 
great chancellor took this occasion to say 
that, although he decided Moggridge v. 
Thackwell as much against his inclina- 
tion as any act in his judicial life, it is a 
case bound by precedent, and the princi- 


be applied, under the general doctrine of cy 
pres, either by the court or by direction of 
Congress, to some kindred object, whereby the 
general purposes of religion and charity of the 
donors may be promoted. This decision is 
reconcilable with all other authorities, in view 
of the fact that the object of the gift original- 
ly was legal and took effect. 
25 (1802) 7 Ves. Jr. 36. 
26 (1815) 19 Ves. Jr. 483. 
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ples laid down therein are well-estab- 
lished.2? 

The reason for this distinction is very 
shadowy. If the trustees die before se- 
lecting the particular objects they were 
appointed to select, or the testator dies 
before he carries out his intention to 
make the selection himself, the status of 
the gift is precisely the same as if made 
to charity in general, in which event, as 
we have seen, the disposition is by sign 
manual. 

The courts in this country have gener- 
ally refused to apply the doctrine to 
cases falling within this class. In fact, 
it is said in Jackson v. Phillips ® that in 
such cases the prerogative, and not the 
judicial, branch of the doctrine is appli- 
cable, although in Minot v. Baker,® a 
later Massachusetts case, where the gift 
was to a trustee for such charitable pur- 
poses as the latter may select, and the 
trustee died before making the selection, 
the court held the case one for the ap- 
plication of the judicial branch of the 
doctrine. 


Class I].—Specific Objects Designated Fail. 


Where in a gift to charity the particu- 
lar objects or purposes designated by the 
donor fail, a court of equity will apply 
the fund to objects cy pres, or as near as 
possible, to the designated ones. 

It is to this class of cases that the doc- 
trine has been most frequently applied 
both in England and in this country (ex- 


27 For similar cases, see Paice v. Canterbury 
(1807) 14 Ves. Jr. 364; Pieschel v. Paris 
(1825) 2 Sim. & Stu. 384; Gillan v. Gillan 
(1878) Ir. L. R. 1 Eq. 114. Contra, Atty.-Gen. 
v. Fletcher (1835) 5 L. J. Ch. N. S. 75. 

28 Fontain v. Ravenel (1854) 17 How. 369, 
15 L. ed. 80, where this class of cases is held 
properly for the exercise of the prerogative 
branch of the doctrine. 

2914 Allen, 539, 1. c. 574. 

80 (1888) 147 Mass. 348, 9 Am. St. Rep. 713, 
17 N. E. 839. 

81 Jackson v. Phillips (1867) 14 Allen, 539; 
Atty.-Gen. v. Ironmongers’ Co. (1834) 2 Myl. 
& K. 576, (1840) 2 Beav. 313, (1841) 1 Craig 
& Ph. 208, (1844) 10 Clark & F. 908; Atty.- 
Gen. v. London (1790) 3 Bro. Ch. 171; Re 


Prison Charities (1873) L. R. 16 Eq. 129 (re- 
lief of poor prisoners; failure of trust on 
abolition of imprisonment for debt); Lyons 
v. Advocate General (1876) L. R. 1 App. Cas. 
91; Moore v. Moore (1836) 4 Dana, 354, 27 
Am. Dec. 417; Philadelphia v. Girard (1863) 
45 Pa. 9, 84 Am. Dec. 470. 
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cepting perhaps the fourth class of 
cases). In all states where the doctrine 
is recognized, such application of it is 
fully approved, and in many states where 
the doctrine has been repudiated by the 
courts, such application is authorized by 
statute. 

A leading case in England, of this 
application of the cy pres doctrine is 
Atty.-Gen. v. Ironmongers’ Co. where the 
interest of the fund bequeathed was di- 
rected to be applied, one third for the re- 
demption of British slaves in Turkey or 
Barbary, one third for schools in London 
and its suburbs, and one third for needy 
freemen of the Ironmongers’ Company. 
As there were no British slaves in Tur- 
key or Barbary to redeem, the court or- 
dered the portion of the fund belonging 
to this charity applied towards some oth- 
er charity similar to the designated one. 

Jackson v. Phillips is the leading case 
in this country on the doctrine in gen- 
eral, and is referable to the class of cases 
now under consideration. Of this case 
it has been said that the “very clear 
statement of the law upon this subject by 
Mr. Justice Gray has done much to es- 
tablish an accurate understanding of the 
doctrine.” ** A sum of money was be- 
queathed to trustees to be expended for 
the benefit of fugitive slaves who may 
escape from the slaveholding states, and 
for the preparation and publication of 
books, newspapers, and other means to 
create a public sentiment that will put an 
end to public slavery. With the abolition 
of slavery by the adoption of the 13th 
Amendment to the Constitution of the 
United States, the question how to dis- 
pose of the fund immediately arose. 
Judge Gray in a very learned opinion ex- 
amined the subject at length, and distin- 
guished between the prerogative and ju- 
dicial branches of the doctrine, holding 
and convincingly demonstrating that 
there is no reason why the judicial 
branch of the doctrine should not be rec- 
ognized in this country, and accordingly, 
after referring the case to a master for 
that purpose, approved a scheme to pay 
the fund to the New England Branch of 
the Freedmen’s Union Commission, to be 
employed and expended by them in pro- 


84 Bispham, Eq. 3d ed. 1882, p. 172. 


moting the education, support, and in- 
terests generally of the freed negroes. In 
the course of his opinion Judge Gray 
states the reason for the doctrine as fol- 
lows : % 

“A charity, being a trust in the support 
and execution of which the whole public 
is concerned, and which is therefore al- 
lowed by the law to be perpetual, de- 
serves and often requires the exercise of 
a larger discretion by the court of chan- 
cery than a mere private trust; for with- 
out a large discretionary power, in car- 
rying out the general intent of the donor, 
to vary the details of administration, and 
even the mode of application, many char- 
ities would fail by change of circum- 
stances and the happening of contingen- 
cies which no human foresight could pro- 
vide against; and the probabilities of 
such failure would increase with the 
lapse of time and the remoteness of the 
heirs from the original donor, who had in 
a clear and lawful manner manifested his 
will to divert his estate from his heirs for 
the benefit of public charities.” 

For the doctrine to be applicable, a 
general charitable intention must be ap- 
parent. If the bequest is to some par- 
ticular object, as to a particular chari- 
table institution, and there is no over- 
riding general charitable intention, or 
where the disposition of the fund on 
failure of the objects designated is pro- 
vided for, the cy pres doctrine is not ap- 
plicable.*¢ 

It must also clearly appear that there 
is a complete failure of the objects desig- 
nated by the donor. If there is any pos- 
sibility that such objects will continue to 
exist or will arise in the future, the doc- 


trine will not be applied.®” 


35 14 Allen, 580. 

36 Corbyn v. French (1799) 4 Ves. Jr. 418, 
1. c. 432; Fisk v. Atty.-Gen. (1867) L. R. 4 
Eq. 521; Lyons v. Advocate General (1876) 
L. R. 1 App. Cas. 91; Biscoe v. Jackson (1886) 
L. R. 35 Ch. Div. 460; Re White’s Trusts 
(1886) L. R. 33 Ch. Div. 449; Re Ovey (1885) 
L. R. 29 Ch. Div. 560; Re Randell (1888) L. R. 
38 Ch. Div. 213; Bullard v. Shirley (1891) 153 
Mass. 559, 27 N. E. 766, 12 L.R.A. 110; Doyle 
v. Whalen (1895) 87 Me. 414, 32 Atl. 1022, 1. c. 
1026, 31 L.R.A. 118; Gladding v. St. Matthew’s 
Church (1904) 25 R. I. 628, 105 Am. St. Rep. 
4 57 Atl. 860, 1 Ann. Cas. 537, 65 L.R.A. 

37 Atty.-Gen. v. Oglander (1790) 3 Bro. Ch. 
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In selecting a new object, the test is, 
What object would the testator have 
chosen had he known that the particular 
object already designated by him would 
fail? The purpose is to carry out the 
intention of the donor as near as pos- 
sible. 

In Atty.-Gen. v. Ironmongers’ Co.* 
on failure of one of the three objects 
designated, the fund to be applied to such 
object was ordered used for the remain- 
ing two, it being said that this doubtless 
would have been preferred by the testa- 
tor. On appeal this reasoning was re- 
jected, Lord Cottenham saying: “It is 
obviously true that if several charities be 
named in a will, and one fail for want 
of objects, one of the others may be 
found to be cy pres to that which has 
failed ; and, if so, this, being approved by 
the testator, ought to be an additional 
recommendation ; but such other charity 
ought not, as I conceive, to be preferred 
to some other more nearly resembling 
that which has failed.” (Italics ours.) 


Class III. —Specific Objects Insufficient to 
Exhaust Whole Fund. 


Where after satisfying the particular 
designated objects the whole fund is not 
exhausted, a court of equity will effectu- 
ate the overriding general charitable in- 
tention of the donor by directing the 
application of the remainder to charitable 
objects cy pres to the one designated. The 
heirs are held not entitled to such sur- 
plus, because the testator manifested an 
intention to give the entire fund to char- 
ity, and such intention will not be frus- 
trated because the particular objects des- 
ignated do not exhaust the whole fund.® 

The doctrine is clearly applicable 
where the fund is actually exhausted at 
the time the gift is made, but there is a 
subsequent increase of the fund. In such 


166; Atty.-Gen. v. Craven (1856) 21 Beav. 392; 
Atty.-Gen. v. Price (1908) 24 Times L. R. 761; 
Crow ex rel. Jones v. Clay County (1906) 196 
Mo. 234, 95 S. W. 369. 

88 (1841) 1 Craig & Ph. 208, 1. c. 222. 

89 Atty.-Gen. v. Haberdashers’ Co. (1792) 4 
Bro. Ch. 103; Hereford v. Adams (1802) 7 
Ves. Jr. 324; Atty.-Gen v. Wansay (1808) 15 
Ves. Jr. 231; Atty.-Gen. v. Bristol (1818) 3 
Madd. Ch. 319; Atty.-Gen. v. Wilson (1834) 3 
Myl. & K. 362; Atty.-Gen. v. Drapers’ Co. 
(1840) 2 Beav. 508; American Academy v. 
Harvard College (1832) 12 Gray, 582. 
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cases it is clear that the testator intended 
to give the whole to charity.” 


Class IV.—Scheme of Administration in 


Whole or in Part Becomes Impractical. 


Where a gift is made to charity in gen- 
eral, with specific objects designated, but 
the particular mode, plan, or scheme of 
administration provided by the donor be- 
comes impractical in whole or in one of 
its details, a court of equity will not on 
that account suffer the trust to fail, but 
devise a new mode, plan, or scheme cy 
pres to the one which has become im- 
practical.* 

Thus in Academy of Visitation v. 
Clemens a tract of land was devised for 
the purpose of erecting upon it a cer- 
tain academy. This was done. Subse-~ 
quently a street having been opened 
through the tract, several acres of the 
land became separated from that portion 
of it upon which the academy was lo- 
cated, in which condition it was abso- 
lutely useless for the purposes intended. 
Application was made to the court for 
an order to sell the separated land and 
apply the proceeds to pay off an indebted- 
ness incurred in building the academy. 
This the court, invoking the doctrine of 
cy pres, ordered done, holding it would 
be in furtherance of the very purpose 
for which the charity was created. 

It is submitted the doctrine need not 
be invoked to meet the situation in this 
class of cases. Here there is no failure 
of the specific objects specified. The pur- 
pose for which the fund is to be used is 
certain and existing. It is only the 
scheme or plan which the donor had pro- 
vided for administering the trust that has 
by a change in circumstances become im- 
practicable, either in whole or in some 
detail. Both the general and particular 
intention or purpose of the donor can be 
accomplished, but the designated mode to 
effectuate that intention, the specified 
means of reaching the objects which the 
donor is seeking to benefit, has by a 
change in circumstances, or for some 


40 Atty.-Gen. v. Coopers’ Co. (1812) 19 Ves. 
Jr. 187, 1. c. 189. 

41 Missouri Historical Soc. v. Academy of 
Science (1887) 94 Mo. 459, 8 S. W. 346; Acad- 
— of Visitation v. Clemens (1872) 50 Mo. 
167. 
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other reason, become impracticable. 
Here is not a case of effectuating the par- 
ticular intention of the donor to benefit 
certain objects, upon a failure of the lat- 
ter, by substituting other objects as near 
as possible to the ones which have failed: 
here it is sought to reach the same objects 
designated by the donor, but in a manner 
or through a channel different, either in 
whole or in part, from the one provided 
by the donor. The question is not for 
what purpose, but in what manner the 
charitable bequest shall be used. It is a 
question of administration, and not of 
construction. And a court of equity, un- 
der its general jurisdiction over charita- 
ble trusts, exclusive of the cy pres doc- 
trine, has power to change the details in 
the plan of administering the trust to 
meet new conditions. 

Lackland v. Walker, a well-consid- 
ered case, makes this distinction very 
clearly. Henry Shaw, by his will estab- 
lishing a trust for the maintenance of the 
Missouri Botanical Garden, directed that 
certain land shall be leased in a specified 
manner, and expressly prohibited its 
alienation. Later, owing to changes in 


the neighborhood where the land was sit- 
uated, it became highly impractical to 
lease the land as directed, and in fact its 
alienation was necessary if any income 


was to be derived therefrom. The court 
decreed that the land be sold, holding 
that it is not a case for the application of 
the cy pres doctrine, but that a court of 
equity, under its general jurisdiction over 
charities, has power to change the details 
in the manner of administering the trust. 
“It is a natural and necessary branch of 
the jurisdiction over charitable trusts,” 
the court says, “that the means or details 
prescribed for their administration 
should be subject to be molded so as to 
meet any exigency which may be dis- 
closed by a change of circumstances, and 
to relieve the trust from a condition 
which imperils or endangers the charity 
itself, or the funds provided for its en- 
dowment and maintenance.” * 


Conclusion. 
In some states where the doctrine has 


been repudiated, it is not because of any 


43 (1899) 151 Mo. 210, 52 S. W. 414. 
#4 See Tincher v. Arnold (1906) 77 C.C. A. 
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objection to the doctrine itself, but be- 
cause public trusts in general are not 
recognized. In such states, of course, 
there is neither room nor occasion for the 
application of the cy pres doctrine. To 
state that in these states the doctrine has 
been repudiated is clearly erroneous. It 
is not the cy pres doctrine that has been 
repudiated: It is the whole subject of 
charitable trusts, of which the doctrine is 
only a part. In a state which does not 
recognize charitable trusts, what occa- 
sion is there for the application of the 
cy pres doctrine? 

In many states where the doctrine has 
been repudiated, it is merely because the 
courts have failed to differentiate be- 
tween the prerogative and judicial 
branches of the doctrine, regarding the 
whole as a prerogative power, and there- 
fore repudiating it. 

It may be added that the distinction 
made in the last subdivision is not mere- 
ly verbal, but of great practical impor- 
tance. In those states where the doctrine 
of cy pres has been repudiated, and char- 
itable trusts are recognized and en- 
forced, the courts, in cases falling within 
the fourth class, could consistently exer- 
cise the power of changing the plan or 
mode of administration, when the same, 
in the progress of time, through change 
of circumstances, has become impractica- 
ble in whole or in one of its details. 

The judicial branch of the cy pres doc- 
trine, when applied to cases other than 
those mentioned in the first class, is a 
very desirable and convenient instrument 
in the hands of a court of equity for ef- 
fectuating the general intention of one 
who gives to charity. It is in fact a nec- 
essary doctrine, and no plausible reason 
exists why it should not be exercised by 
English as well as American courts in 


649, 147 Fed. 665, 8 Ann. Cas. 917, 7 L.R.A. 
(N.S.) 471, where the language in Lackland v. 
Walker, is quoted with approval. See also 
Women’s Christian Asso. v. Kansas City 
(1898) 147 Mo. 103, 48 S. W. 960; Brown v. 
Meeting Street Baptist Soc. (1869) 9 R. I. 
177, 1. c. 187, 188; Sears v. Chapman (1893) 
158 Mass. 400, 35 Am. St. Rep. 502, 33 N. E. 
604; Re John (1896) 30 Or. 494, 1. c. 527, 47 
Pac. 341, 50 Pac. 226, 36 L.R.A. 242; Dailey v. 
New Haven (1891) 60 Conn. 314, 1. c. 321 and 
322, 22 Atl. 945, 14 L.R.A. 69; Clephane v. 
Lord Provost (1869) L. R. 1 H. L. Se. App. 
Cas. 417, l. c. 421. 
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cases falling within its judicial branch.  tirely repudiated this branch of the doc- 
But there is every reason to condemn _ trine. 

its exercise when the bequest to charity 

is void ab initio. Certainly in this coun- 


try it ought not to be exercised in such e ° 
cases, and it is to the credit of our courts 


that they have with such unanimity en- 


Plunder at Sea 


‘The private property of pacific and industrious individuals seems to be 
protected, and, except in the single case of maritime capture, it is spared 
accordingly by the general usage of all modern nations. No army now 
plunders unarmed individuals ashore except for the purpose of providing for 
its own subsistence. And the laws of war are thought to be violated by the 
seizure of private property for the sake of gain, even within the limits of the 
hostile territory. It is not easy at first sight to discover why this humane 


and enlightened policy should still be excluded from the scenes of maritime 


hostility, or why the plunder of industrious merchants, which is thought 
disgraceful on land, should still be accounted honorable at sea.’”-—Lord 
Brougham. 





Right of Belligerent Vessel 
in Neutral Port’ 


BY CHARLES F. LAUER, Jj. D. 
Of the New York and Illinois Bars 


ERY early instances 
of the observation 
of neutrality are 
concerned with the 
presence of belliger- 
ent vessels in neu- 
tral ports. Roman 
vessels under Pub- 
lius Scipio in B. c. 206 met a superior 
force of Carthaginian ships at anchor in 
the harbor of King Syphax upon the 
coast of Africa. There was great activi- 
ty among the Carthaginians when the 
Romans were seen approaching, since it 
was believed that they could be over- 
powered before entering the port. But 
having the advantage of the wind the 
Roman boats were brought into the har- 
bor before the Carthaginians had 
weighed anchor, “and no one dared 
raise further disturbance once they were 
within the harbor of the King.’* And 
Thucydides, in his History of the Pelop- 
onnesian War,’ relates that when the 
fleet of the Athenians and their allies 
was along the coast of Italy on its way 





* The rights and duties of neutral powers in 
naval war are now covered by the thirteenth 
convention of the second Hague Peace Con- 
ference, which was concluded on October 18, 
1907. The text may be found in William 
Malloy’s Treaties, Conventions, International 
Acts, Protocols, and Agreements between the 
United States and Other Powers, v. 2, p. 
2352; Whittuck’s International Documents, 
p. 208; Pub. U. S. Navy Dept., Hague and 
Geneva Conventions, p. 118; Pub. Nav. War 
College, International Law Situations, 1908, 
p. 213; J. B. Scott’s Text of the Peace Con- 
ference at the Hague, p. 317; and with copious 
notes in’ A. S. Hershey’s Essentials of In- 
ternational Public Law, p. 465. 

1T. Livius, Ab Urbe Condita, Lib, XXVIII. 
cap. 17. Scipio and Hasdrubal on this visit 
to Syphax were both actively seeking his 
friendship, and neither could afford to give 
ground for offense. Livy does not relate the 
manner of the departure of the vessels. 

2B. VI. ch. 44. The quotation is from 
Jowett’s translation, v. 1, p. 440. 


to Sicily in B. c. 415, “the Italian cities 
did not admit them within their walls, or 
open a market to them, but allowed them 
water and anchorage; Tartentum and 
Locri refused even these. At length they 
reached Rhegium, the extreme point of 
Italy, where the fleet reunited. As they 
were not received within the walls they 
encamped outside the city at the temple 
of Artemis; there they were provided by 
the inhabitants with a market, and draw- 
ing up their ships on shore they took a 
rest.” 8 

But while situations of this kind were 
presented in early times, they cannot be 
said to have been dealt with other than 
as isolated questions, nor to have involv- 
ed a recognition of the existence of in- 
ternational duties between neutrals and 
belligerents. The conception of neutral- 
ity in the latter sense is said to have been 
unknown among the ancients.* 


In early Medieval times, both the con- 
ception and the practice of neutrality 
were entirely absent. Nor were they 
for some later period much better appre- 
ciated. In II Principe, published in 1532, 
Machiavelli flatly condemned the practice 
of neutrality. And in the treatise of 
Grotius, De Jure Belli et Pacis, published 
in 1625, the short chapter, De His Qui 
in Bello Medii Sunt,” contains no word 
upon neutrality in maritime warfare oth- 
er than a brief reference to a passage in 


3 For other illustrations of the recognition 
of neutrality among the ancients, see Coleman 
Phillipson, The International Law and Custom 
of Ancient Greece and Rome, v. 2, pp. 303 et 
seq. 

# Phillipson, Op. Cit. v. 2, p. 314. 

5T. A. Walker, History of the Law of 
Nations, v. 1, p. 135. 

6 Ibid. p. 232, quoting from II Principe, c. 21, 
which the author states was probably written 
in 1513. 

+i. TH, exp. I7. 
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Livy. The comment of Grotius upon 
the passage referred to declares the view 
that a neutral should either refrain from 
helping either belligerent or should make 
a convention with each whereby it may 
abstain from war, and yet exercise to- 
wards both “the common duties of hu- 
manity.” It will be seen that, even with 
Grotius, the right to assist a hostile fleet 
was felt to rest upon special arrange- 
ments, and not upon international law. 

The foundation upon which the ob- 
ligations and privileges of belligerents in 
neutral ports were supposed to rest 
shifted very slowly from one of treaty 
arrangements to one of fixed internation- 
al law. In 1521, during hostilities be- 
tween Francis I. of France and Charles 
V. of Spain, England found it necessary 
to induce the two monarchs to enter into 
a treaty by which they agreed, among 
other things, not to engage in battle in 
English ports. In 1604, when the United 
Provinces and Spain were at war, James 
I. of England was content to issue a 
proclamation that there should be no 
hostilities in English harbors. The proc- 
lamation was not very well enforced, 
however, and the next year the Dutch 
and Spanish fleets fought in the harbor 
of Dover. But a few years later, in 
1624, when a Dutch vessel attacked a 
Dunkirker as she was leaving an English 
port, a “King’s ship came in to part 
them, and letting fly equally at them both, 
with blows of cannon equally distributed, 
persuaded them to peace.” ® 

As neutrality in general came to be a 
more definite and respected international 


8The reference is to A. U. C. Lib. 
XXXVII. cap. 28, et seq., where the account 
is given that L. Aemilius, because the people 
of Teos had furnished provisions to the 
enemy’s fleet and had promised wine, des- 
patched his soldiers to ravish their land,— 
telling the people, however, that “if they would 
furnish the same supplies to the Roman fleet, 
he would recall his troops from plundering; 
otherwise he would treat them as enemies.” 
The Teians promised to comply with the de- 
mand. 

8 The data of this paragraph are taken from 
Walker, Op. Cit. pp. 197-202, where the source 
of the quotation is stated as State Papers 
1501-1726, I. p. 534. Vattel, Law of Nations, 
B. IIl., ch. 7, § 132, states that in 1666 per- 
suasive measures were adopted by the authori- 
ties of Bergen, Norway, pending an engage- 
ment in that harbor between the English and 
Dutch East India fleets. 
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status, the obligations of neutrals and 
belligerents in maritime warfare took a 
more fixed form, along with the rules 
of neutrality in land warfare. But as 
commerce and warfare upon the seas 
have attained relative importance in a 
comparatively recent period, much of the 
law of the subject is newly formed or 
still in the formative stage. 


So far as pertains to the conduct of 
belligerent vessels in neutral ports, this 
applies particularly to the rules defining 
the amount of hospitality which may be 
shown toward such vessels by the neu- 
tral. But before considering the matter 
of hospitality, a few things may be said 
as to the prevailing views with respect 
to hostilities in neutral ports. 


The modern rule” is that a belligerent 
vessel is bound to refrain from hostilities 
in neutral ports unless put to the immed- 
iate necessity of self-defense.“ Even 
when threatened with attack, it should 
apply for protection to the authorities of 
the port before resorting to its own 
means of defense, provided, of course, 
there is time in which to do so, and, as 
some authorities add,” the neutral gov- 
ernment has the will and the power to 
respond effectively. 


These qualifications of the rule were 
more or less involved in the case of the 
General Armstrong. This vessel was an 
American privateer during the War of 
1812, which happened to be at anchor 
in the Portuguese harbor of Fayal in 
September, 1814, when a British squad- 
ron arrived. A longboat was sent out 
from the squadron toward the privateer, 


10 Tt has been said, however, that as late as 
in the wars growing out of the French Revo- 
lution, violations of neutral waters by acts of 
war were almost the rule, rather than the ex- 
ception. See R. H. Dana’s edition of Whea- 
ton’s International Law, note 208 to § 430, 
at p. 526. 


11 Bynkershoek, Quastiones Juris Publici 
(1737), Lib. I. cap. 8, maintains the view that 
a belligerent fleeing into neutral waters may 
be pursued and captured dum fervet opus. 
Whether or not this rule was ever intended 
to apply to neutral ports as distinguished from 
other territorial waters, it is now rejected in 
toto. See H. W. Halleck, International Law, 
p. 520, and John Bassett Moore, International 
Law Digest, v. 7, p. 1088 


12See those cited in H. Taylor’s Interna- 
tional Public Law, § 640, p. 701 
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and was fired upon. After this action 
the American vessel applied to the au- 
thorities of the port for protection, but 
there seems to have been a question as 
to whether or not the Portuguese were 
physically able to protect the privateer 
against attack. At any rate the next day 
when a British ship took up a position 
near the General Armstrong to attack 
her, the crew of the American vessel 
found themselves unable to resist, and 
abandoned and sunk their ship. The 
United States presented a claim against 
Portugal, which was finally arbitrated 
before Louis Napoleon of France. On 
November 30, 1852, the award was ren- 
dered that by having recourse to arms 
the General Armstrong had released the 
neutral sovereign from any obligation to 
afford her protection. 

The case of the General Armstrong is 
unusual in that it presents the view point 
of a belligerent seeking to hold a neutral 
responsible for not preserving the peace 
of its own port.’® More frequent pre- 
cedents are those which establish the 


right of a neutral to hold a belligerent 
accountable for breaking the peace of 


the neutral’s port,4# as when in 1864 
3razil demanded and received apologies 
from the United States for the capture 
of the Confederate cruiser Florida by the 
U. S. S. Wachusett in the port of Ba- 
hia.'® 

The rule against hostilities in neutral 
ports was broken by Japan on the morn- 
ing of August 12, 1904, when two of her 
destroyers captured the Russian destroy- 
er Ryeshitelni in the Chinese harbor of 
Che-Foo; but in spite of the excuses 
which have been urged on the ground of 


18 An instance of damages paid by the neu- 
tral port of Hamburg on account of the de- 
struction of English merchantmen in that port 
by the Dutch is given in Moore’s International 
Law Digest, v. 7, p. 1097. 

14No attempt is made here to discuss more 
than the rules which obtain for the conduct 
of the vessel. A summary of the effect of 
violations of these rules will be found in 
Moore, Op. Cit. v. 7, p. 1101. 

15 For an instance of a capture in a neutral 
port, not made by a belligerent vessel, see 
the interesting case of The Caroline, Moore, 
Op. Cit. v. 2, p. 409. And for captures in 
neutral waters other than ports, see the case 
of The Grange, in Wait’s Amer. State Papers, 
v. 1, correspondence given on pp. 57-66, and 
other cases cited by Moore, Op. Cit. v. 7, 
pp. 1086-1104. 
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China’s previous failure to enforce her 
neutrality with respect to Russian ves- 
sels, the action on the whole met with 
strong disapproval.’ 

Leaving the question of hostilities in 
neutral ports, there remains the question 
of the extent to which the hospitality of 
such ports may legitimately be extended 
to belligerents. It is true of land forces 
that a neutral may not receive them upon 
his territory at all without they be dis- 
armed and interned.” But a different 
rule is applied to naval forces, for the 
reason that the sea is looked upon as an 
international highway, to the use of 
which the ports of all nations are more 
or less of a necessity." 


The two general rules by which the 
hospitality of neutral ports to belliger- 
ents is measured are, first, that they 
must treat all belligerents alike,’ and, 
second, that they must not permit any of 
their ports to be used as a base of opera- 
tions.*° Out of the second of these a 
number of subsidiary rules have grown 
up which embody the international con- 
ception of what constitutes making the 
neutral port a base of operations." 


The first question which arises is 
whether a belligerent is entitled to enter 
a neutral port at all if pursued by an 
enemy. This is the converse of the prop- 
osition considered in note 11, supra, as 
to whether or not the enemy may pursue 
the fleeing belligerent into a neutral 
port. The Hague Conventions are silent 
upon the specific point, and there is a 
difference of opinion as to whether or 
not this constitutes a step in the conduct 


16 See A. S. Hershey, International Law and 
Diplomacy of the Russo-Japanese War, p. 260, 
and T. J. Lawrence, War and Neutrality in 
the Far East, p. 292. 

17L. Oppenheim, International Law, v. 2, 
p. 364;. also Convention V. of Hague Con- 
ference of 1907, Rights and Duties of Neutrals 
in War on Land, art. y 

18 Oppenheim, Op. Cm: v. Z, 369. 

— Convention 2d ee Conference, 
art 

20 Ibid. art. 5. This rule is the second of 
the three laid down in the treaty of Washing- 
ton, in 1871, as a guide for the settlement of 
the “Alabama Claims.” See Malloy, Trea- 
ties, Conventions, etc. v. 1, p. 703. 

21 The classical statement of the duties of 
warships in neutral ports is found in D. A. 
Azuni’s Sistema universale dei principii del 
diritto maritimo dell’ Europa, published in 














of a hostile operation. The question was 
proposed in a questionnaire of the Sec- 
ond Hague Conference, and a single 
reply by Great Britain opposed such use 
of the port. This position is in accord 
with Great Britain’s interests as a naval 
power, and might have been anticipated 
from writings published before the con- 
ference.% But the better and the pre- 
vailing view is that a neutral ought not 
to be burdened with the oftentimes diffi- 
cult task of ascertaining the cause of 
entrance of the vessel, and that a definite 
rule of general admission for the period 
of twenty-four hours is to be preferred.** 

The general scope of hostile opera- 
tions within a neutral port is easily rec- 
ognized. Enrolment of men for mili- 
tary service, spying upon the movements 
of the enemy’s forces, going out of the 
port to attack a vessel, emploving force 
or strategem to recover prisoners or 
prizes in the possession of the enemy, 
are among the things enumerated by 
Azuni as coming within the prohibition. 


Article 21 of the Hague Convention 
permits a belligerent to bring her prizes 
into a neutral port only in case of un- 
seaworthiness, stress of weather, or want 
of fuel or provisions, but the prize must 
leave when the circumstances which jus- 
tified its entry are at an end. Article 23 
provides that a prize may enter a neutral 
port, either with or without convoy, for 
the purpose of being sequestered pend- 
ing the decision of a prize court. But the 
United States reserved and excluded this 
article from its ratification of the con- 
vention.26 It is not permissible to hold 
a prize court within the neutral port.®” 

It has been recognized also that a bel- 
ligerent may improperly employ a neu- 
tral port as the base of its defensive 


1795. A brief summary of his doctrine is 
given by Taylor, International Public Law, p. 
690. Present day authority, howevcr, is the 
XIII. Convention of the Hague Conference 
of 1907, which for convenience will be cited 
ant. HH; ¢. 

22 Pub. Nav. War College, 
Law Situations, 1911, p. 20. 

23 See Maritime Responsibilities in Time of 
War, 181 No. Amer. 161, at p. 166 

24Pub. Nav. War College, International 
Law Situations, 1911, p. 34. 

®5 Taylor, International Public Law, p. 690. 
26See Pub. Nav. Dept. Hague and Geneva 
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strategy by merely prolonging the period 
of its stay. During the American Civil 
War, Great Britain announced for the 
first time the rule that a belligerent must 
leave the port within twenty-four hours 
of the time of its arrival, “except in case 
of stress of weather or of requiring pro- 
visions, or things necessary for the sub- 
sistence of the crew, or repairs.” This 
rule was adopted by the United States 
and some other powers, but was not em- 
bodied in the Hague Convention. In- 
stead, it was prescribed that in the ab- 
sence of a local law to the contrary the 
belligerent vessel should leave within 
twenty-four hours if not prevented by 
stress of weather or certain other 
causes.2 There is undoubtedly a tend- 
ency for local laws to conform to the 
twenty-four hour standard. But the 
French view has been that the vessel may 
stay indefinitely if the circumstances are 
not such that her staying assumes the as- 
pect of using the port as a base.2° And 
Germany, who came to the conference 
desiring to secure a compromise where- 
by the English view might obtain within 
the sphere of operations and the French 
view elsewhere,*! signed the XIII. Con- 
vention with a reservation as to the arti- 
cle in question.®* 

When vessels belonging to opposing 
belligerents are simultaneously entertain- 
ed in a neutral port, it is required that 
neither shall leave within twenty-four 
hours from the departure of the other, 
and the option of departing first rests 
with the vessel first arriving.** This rule 
was the occasion of a celebrated interna- 
tional incident when the United States 
corvette Tuscarora in 1861 endeavored 
to make the port of Southampton, Eng- 
land, a base of operations as follows: 


Conventions, p. 126, n. 1; also Malloy, Treat- 
ies, Conventions, etc. v. 2, p. 2366, which 
gives the Vy of the Senate resolution in full. 


27 XI} 1! C. art. 4. 
28 Taylor, ‘ee Public Law, p. 694. 
29Xtil. H. C. art. 12, 13, 14. 


30 Pub. Nav. War College, 
Law Situations, 1911, p. 33. 

31 Maritime Responsibilities i in Time of War 
(1905) 181 No. Am. 161, at p. 188. Also Her- 
shey, Essentials of International Public Law, 
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p. 470, n. 12. 

82 Pub. Nav. Dept. Hague and Geneva Con- 
ventions, p. 123, n. 1. 

83 XIII. H. C. art. 16. 
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The Tuscarora, having arrived while the 
Confederate cruiser Nashville was in the 
harbor, employed agents to give her in- 
formation concerning the impending de- 
parture of the Nashville, and by riding 
with slips on her cable was enabled to 
precede the Nashville and return within 
twenty-four hours. By repeating the 
operation she practically blockaded the 
Nashville in a neutral port.** It was to 
afford protection against this maneuver 
that the British government adopted 
the rule noticed in the preceding para- 
graph, that a belligerent vessel must 
leave within twenty-four hours from the 
time of its arrival. 

Repairs necessary to make a belliger- 
ent vessel seaworthy are permissible ex- 
cept they be battle damage. In the Rus- 
so-Japanese war the United States passed 
upon both features of this rule by per- 
mitting an armed transport of the Rus- 
sian Navy to remain six weeks in the 
port of San Francisco for the purpose 
of making temporary repairs to her boil- 
ers,5 and by refusing to permit three 
Russian cruisers to repair battle damage, 
at Manilla.*¢ 

The matter of repairs is allied to a 
general proposition that whatever mater- 
ial betterment of her condition a belliger- 
ent undertakes to make in a neutral port, 
it must be solely with reference to the 
ability to navigate back to her base, and 
not with reference to the augmentation 
of her fighting force. Another matter 
allied to the same proposition is the re- 
plenishing or increasing of supplies of 
war material or armament.®’ Still an- 
other is the privilege of revictualing.®® 
But by far the most important questions 
are those which have arisen in recent 
years with respect to coal and oil. 

Obviously, fuel may be used to pro- 
ceed either upon a peaceful or hostile 
expedition, and there is no practical man- 
ner in which a guaranty with respect to 


84 Pitt Corbett, Leading Cases on Interna- 
tional Law, p. 278. 

85 Hershey, International Law and Diplo- 
macy of Russo-Japanese War, p. 207. 

86 Ibid. p. 209. But this exception is not 
specifically stated by XIII. H. C. art. 17, which 
covers the rule as to repairs generally. On 
the subject of repairs of war damages, see 
Moore, International Law Dig. v. 7, p. 991. 

7 Xill. H. C. art. 18. 

38 Tbid. art. 19. 


its use may be enforced by the neutral 
state. On the other hand, to deny any 
fuel whatever to a belligerent vessel is 
in effect to decree its interment. Some 
reasonable allowance must be made 
which is naturally appropriate to non- 
hostile activities. This was stated by 
Lord John Russell, in 1862, as “so much 
coal only as may be sufficient to carry 
such vessel to the nearest point of her 
own country or to some nearer destina- 
tion.” This rule was _ subsequently 
adopted by the United States. The same 
language was used in English proclama- 
tions of 1870, 1885, 1898, but in 1904 
“some nearer destination” became “some 
nearer named destination.” ® The proc- 
lamation of Malta, in 1904, attracted 
considerable attention because it involved 
a distinction between ships proceeding 
toward the theater of the war and those 
proceeding to a home port. The latter 
only were to be supplied with coal.” 
Recent proclamations of other countries 
have given the amount of coal which a 
belligerent may receive as so much as is 
required to reach “the nearest non- 
blockaded home port,” “the nearest har- 
bor of the home country, or one of its 
allies,” and “the nearest port of her own 
country or other named nearer neutral 
destination.” * 


The Hague Convention reads: “Sim- 
ilarly these vessels may only take suffi- 
cient fuel to enable them to reach the 
nearest port of their own country. They 
may, however, fill up their bunkersbuilt 
to carry fuel, when in neutral countries 
which have adopted this method of de- 
termining the amount of fuel to be sup- 
plied. If, in accordance with the law of 
the neutral power, the ships are only 
supplied with coal twenty-four hours 
after their arrival, the permissible dura- 
tion of their stay is extended by the 
twenty-four hours. Belligerent warships 
which have taken fuel in a port belonging 
to a neutral power may not replenish 


39 See a symposium upon Maritime Respon- 
sibilities in Time of War (1905) 181 No. Am. 
161, at p. 170. 

40 Pub. Nav. War College International Law 
Situations, 1910, pp. 20 et seq. 

41[bid. p. 17. The subject of this discus- 
sion was, “Coaling within Neutral Jurisdic- 
tion,” and a full consideration is given to 
recent opinion with respect thereto. 
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their supply in a port of the same power 
within the succeeding three months.” @ 
Whether or not time will establish the 
rule of the proclamation of Malta, which 
seems most consistent with the general 
rule that a neutral port should not be 
used as a base of operations, can hardly 
be determined at this date, but further 
definition of the Hague provision will 
undoubtedly go on. The present conflict, 
by the press reports, has already led to 
an agreement between the United States 
and the Central American Republics that 
their combined possessions in the vicini- 
ty of the Isthmus of Panama shall con- 
stitute a unit for the purposes of the re- 
striction that recoaling is not allowable 
within three months. This results in 


#2 XIII. H. C. arts. 19, 20. 


643 


an obverse view of the rule that a neu- 
tral port must not be made a base of op- 
erations, and comes to a statement that 
belligerent vessels must make their own 
national territory the base of all hostile 
operations. 

Such is a brief résumé of the topics of 
general interest with respect to the pres- 
ence of belligerent vessels in neutral 
ports. Many interesting particulars with 
respect to the rules governing their con- 
duct must necessarily be omitted, but all 
are not of importance, owing to the 
growing condition of the law. 


Khotee# Loser 


Right of Self-Defense in Neutral Port 


he rule requiring a total abstinence from hostilities within neutral territory 
has, of course, the same limitation which is imposed by reason and necessity in 
every other case where violence is prohibited. The right of self-defense 
is rightly called the first law of nature. The arm of the civil magistrate 
cannot always be extended to prevent injury to the citizen, and when it is not 
present for his defense, he is not bound to submit unresistingly to death or 
wounds. When the danger is imminent, and safety cannot otherwise be 
purchased, the assailed party may always defend himself, repelling force by 
force. The same authorities which assert that a belligerent forfeits all claim 
to protection from a neutral sovereign by commencing hostilities within his 
territory admit this right of self-defense. And this, let it be noted, is not 
the privilege of returning a blow; that, indeed, is revenge or retribution, not 
self-defense. Self-defense must foresee, anticipate, and defeat the unlawful 
design whilst only threatened or meditated. Nothing else is defense.—Argu- 


ment of Charles O’Conor in the case of the Brig-of-War General Armstrong. 





“Unneutral Service” 


BY WILLIAM WHITE ACKERLY 
of the Virginia Bar 


HE neutrality of the United States in 

the present titanic conflict in 
Europe, which is shaking modern civil- 
ization to its very foundations, together 
with an ever-growing enthusiasm for a 
great American merchant marine, rend- 
ers not wholly inappropriate and unim- 
portant at this time a brief consideration 
of that part of the law of nations relat- 
ing to certain acts of neutral subjects 
which involve neither the doctrine of 
contraband nor the doctrine of blockade, 
and to which international publicists, re- 
cognizing the necessity for a distinguish- 
ing name, have from time to time applied 
various terms, such as “accidental contra- 
band,” “analogues of contraband,” 
“enemy service,” “unneutral service,” 
etc. 

However, as has been said,! “the terms 
involving the use of the word ‘contra- 
band’ are admittedly inappropriate and 
forced. The term ‘enemy - service’ 
would be ambiguous, because often used 
in a sense not involving any of the ac- 
tions here discussed. The phrase ‘un- 
neutral service’ seems to be the least am- 
biguous and most distinctly descriptive. 
The decisions of the courts and the 
opinions of writers point clearly to the 
fact that it is the nature of the service 
which must be considered in certain 
cases, while the nature and destination 
of the goods in the case of contraband, 
and the military condition of the place in 
the case of blockade, determines the 
penalties.” So it is, that writers now 
generally use the term “unneutral ser- 
vice.” 


Distinction between Unneutral Service and 
Carriage of Contraband. 


The idea of contraband being well de- 
veloped before the modern idea of neu- 
trality was clearly defined, it was the 
natural and common tendency for a long 
time to assimilate too closely unneutral 
service with the carriage of contraband 


1 Wilson, Int. Law, p. 469. 


goods.” Evidence of this tendency is 
found in the statement, issued by the 
Russian government in 1877, of the rules 
that were to govern its conduct in the 
war with the “Sick Man of the East,” in 
which it was declared that “le transport 
de déspéches et de la correspondence de 
l’ennemi est assimilé a la contrebandé de 
guerre;” and in Article Thirty-four of 
the scheme for a Réglement des Prises 
Maritimes of the Institut de Droit Inter- 
national, in which such service is as- 
sociated with contraband trade under 
the title of Des transports Interdits du- 
rant la Guerre; and also in the royal 
proclamation issued by the British gov- 
ernment at the beginning of our Civil 
War, warning its subjects against “car- 
rying officers, soldiers, despatches, arms, 
military stores for the use of 
either of the contending parties.” ® 
Hall,* however, seems to have per- 
ceived with perfect clearness the distinc- 
tion which must always be maintained 
between unneutral services and the trans- 
port of contraband; for, while he uses 
the term “Analogues of contraband,” he 
expressly states that such services “dif- 
fer from it in some cases by involving an 
intimacy of connection with the belliger- 
ent which cannot be inferred from the 
mere transport of contraband of war, 
and in others by implying a purely acci- 
dental and almost involuntary association 
with him. They are invariably some- 
thing distinctly more or something dis- 
tinctly less than the transport of con- 
traband amounts to. The real 
analogy between carriage of contraband 
and acts of the kind in question lies not 
in the nature of the acts, but in the na- 
ture of the remedy applicable in respect 
of them.” And Dana,® drawing the dis- 
tinction more sharply, says that un- 
neutral service is a subject which “re- 


2 Wilson, Int. Law p. 469; Taylor, Int. Pub. 
Law, p. 748. 

8 Taylor, Int. Pub. Law, p. 748. 

4Int. Law, pp. 697, 698. 

5 Dana’s Wheaton, Int. Law, pp. 637, 638. 
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quires a separate treatment from that of 
contraband, by reason of the actual state 
of the practice of nations, although logi- 
cally it may seem to come within the 
same principle. The subject now 
under consideration is of a different 
character. It does not present cases of 
property or trade, in which such inter- 
ests are involved, and to which such con- 
siderations apply, but simply cases of 
personal overt acts done by a neutral in 
aid of a belligerent.” And more recent- 
ly, Wilson and Tucker® point out the 
distinction as follows: ‘‘Unneutral serv- 
ice differs from the carriage of contra- 
band, particularly in being hostile in its 
nature and involving a participation in 
the contest by the neutral rendering the 
service. Such service involves assist- 
ance in the performance of warlike acts. 
While the destination is a question of 
vital importance, in the case of contra- 
band, the intent of the act is a matter of 
highest importance in cases of unneutral 
service.” 

So, briefly, it may be said, unneutral 
service is an interference in the struggle 
by aiding a belligerent with acts which 
are in themselves not mercantile, but war- 
like, while the carriage of contraband is 
an ordinary trading transaction directed 
toward a belligerent state simply because 
it affords a better market than is found 
elsewhere.” 


Scope of Unneutral Service. 


Participation in the hostilities, the 
transmission of intelligence for the 
enemy, the carriage of certain belligerent 
persons, and aid by auxiliary coal, repair, 
supply, transport, or other ships in con- 
trol of the belligerent, are the most gen- 
erally recognized acts of unneutral serv- 
ice. 


— Participation in Hostilities. 


Participation in the hostilities, es- 
pecially by enlistment in the military or 
naval forces of the belligerent, is clearly 
an act distinctly different from the car- 
riage of contraband, and, as has been 
pointed out,® “naturally identifies a neu- 
tral with the belligerent, and makes him 

6 Int. Law, pp. 321, 322. 


7 Wilson, Int. Law, p. 475. 
8 Wilson & Tucker, Int. Law, p. 322. 
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and his property liable to similar treat- 
ment.” And the Hague Convention of 
1907 provides that a neutral cannot avail 
himself of his neutrality, “if he commits 
hostile acts against a belligerent,” or “if 
he commits acts in favor of a belligerent, 
particularly if he voluntarily enlists in 
the armed force of one of the parties.” 
However, in such case it is provided 
that the neutral cannot be more severely 
treated by the belligerent against whom 
he has abandoned his neutrality than a 
national of the other belligerent state 
could be for the same act.® 

It was thought at one time that pilot- 
age of a belligerent fleet by a neutral 
might be deemed unneutral service, but 
it is now admitted that “a neutral power 
may allow belligerent warships to em- 
ploy its licensed pilots.” 


—Transmission of Intelligence. 


The importance of the transmission of 
intelligence in time of war is obvious, 
and, as a general rule, it is well estab- 
lished that a neutral who engages in such 
acts for the enemy is guilty of unneutral 
service. Accordingly a neutral engaged 
in the carriage of military or naval des- 
patches, or such as pass between the 
belligerent government and the officials 
of its colonies or dependencies, cannot 
avail himself of his neutrality. Thus in 
the case of the Atalanta, a Bremen ship 
detained at the Isle of France by the 
French governor that she might carry 
despatches from him to the Minister of 
Marine at Paris, which were so con- 
cealed by the supercargo that the British 
captor only discovered them accidentally, 
the vessel was held responsible for the 
act of the supercargo. Lord Stowell 
said: 

“How is the intercourse between the 
mother country and the colonies kept up 
in the time of peace? By ships of war 
or by packets in the service of the state. 
If war intervenes, and the other belliger- 
ent prevails to interrupt that communica- 
tion, any person stepping in to lend him- 


8 Rights and Duties of Neutral Powers and 
Persons, art. XVII. Appx. Wilson, Int. Law, 
p. 548. 

10 Hague Convention, 1907, Neutral Powers 
in Naval War, art. XI. Appx. Wilson, Int. 
Law, p. 564. 
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self to effect the same purpose, under 
the privilege of an ostensible neutral 
character, does in fact place himself in 
the service of the enemy state.” # 

So, too, it is unlawful for a neutral to 
transmit signals or carry messages be- 
tween two portions of a belligerent fleet 
engaged in concert operations, but not in 
sight of each other. That such squad- 
rons are on the high seas, in neutral 
ports, or in the ports of their own coun- 
try, or that such signals are transmitted 
by the neutral directly or through a re- 
peating vessel, is immaterial. Neither is 
it material that such communications are 
verbal or written, important or unimport- 
ant to the general results of the war, as 
the illegality of the act depends entirely 
upon the nature of the service in which 
the neutral is engaged. The same prin- 
ciple extends to signaling or bearing of 
despatches between land and _ naval 
forces, or to the laying of a submarine 
cable to be used chiefly or exclusively for 
hostile purposes. 

However, not every transmission of 
intelligence by a neutral for a belligerent 
is regarded as hostile, and regular diplo- 
matic and consular correspondence may 
be carried with impunity unless there is 
some special reason for belief in its hos- 
tility. This is because the policy of na- 
tions is to maintain diplomatic relations 
undisturbed by war. And under the 
Hague Convention of 1907 the ordinary 
postal correspondence is exempt from 
unnecessary interference, “whatever its 
official or private character may be,” 
unless proceeding to or from a blockaded 
port. This exemption, however, does not 
extend to the vessel carrying the mail, 
though such vessel should be interfered 
with as little as possible. 

The British Manual of Naval Prize 
Law provides that a commander will not 
be justified in taking enemy despatches 
from neutral vessels, but must send both 
the vessel and despatches to port for ad- 
judication. 

With the extensive use of telegraphy, 
particularly of the wireless kind, in the 
present war, recognition of this category 





11 The Atalanta, 6 C. Rob. 440, 454; Wilson 
& Tucker, Int. Law, p. 322. 
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of unneutral service is rendered very 
essential.!* 


— Carriage of Certain Belligerent Persons. 


The same principle which prohibits a 
neutral from carrying noxious des- 
patches for a belligerent also denies him 
the right to transport certain classes of 
belligerent persons. This limitation ap- 
plies only to persons traveling in such 
manner as to make it evident that they 
travel in the military or naval service of 
the belligerent state. If the transporta- 
tion of the person or persons is paid by 
the state, or is done under state contract, 
it is regarded as ample evidence of un- 
neutral service.4® Thus in the case of 
the Orozembro, the English courts, as- 
suming that a contract had been entered 
into with the Dutch government before 
sailing from Rotterdam, condemned an 
American merchant vessel which was 
chartered ostensibly by a Lisbon mer- 
chant to proceed in ballast to Macao, 
and thence to take a cargo to America, 
but was specially fitted up for passen- 
gers, and actually sailed for Batavia with 
two persons of the civil service of that 
government and three Dutch officers of 
rank. 

And in the case of the Friendship, an- 
other American vessel was condemned on 
the ground that she was a transport, be- 
cause she carried some eighty ship- 
wrecked French sailors, whose passage 
was paid for by the French government, 
so that they were members of the French 
Navy, and not ordinary passengers.* 

The well-known case of the Trent, it 
is believed, “had no particular bearing 
upon this subject, as it merely empha- 
sized a principle at that time settled, that 
‘a public ship, though of a nation at war, 
cannot take persons out of a neutral ves- 
sel at sea, whatever may be the claim 
on those persons.’” Such principle, 
however, was modified by the Declara- 
tion of London 1909, art. 47, providing 


12 Taylor, Int. Pub. Law, pp. 749-755; Wil- 
son, Int. Law, p. 471; Wilson & Tucker, Int. 
Law, pp. 322, 323. 

18 Taylor, Int. Pub. Law, pp. 749-755; Wil- 
son, Int. Law, p. 471; Wilson & Tucker, Int. 
Law, pp. 322, 323. 

14The Orozembro, 6 C. Rob. 430; The 
— 6 C. Rob. 420; Wilson, Int. Law, 
p. ’ 
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that “any individual embodied in the 
armed force of the enemy and who is 
found on board a neutral vessel, may be 
made a prisoner of war, even though 
there be no ground for the capture of the 
vessel.” 1 


— Auxiliary Coal, Repair, Supply, or 
Transport Ships. 


Modern proclamations generally deny 
neutrals the right of aiding a belligerent 
with auxiliary coal, repair, supply, trans- 
port, cable, or other similar ships. Such 
assistance is distinctly hostile when the 
vessels are either under the orders or 
control of the belligerent government, 
or in its exclusive employ, and is clearly 
unbecoming of a neutral.’® 


Penalty for Unneutral Service. 


A neutral by engaging in unneutral 
service identifies himself with the bel- 
ligerent, and is generally liable to such 
treatment as the belligerent himself 
would suffer under similar conditions. 


He may be made a prisoner of war, and 


15 Wilson & Tucker, Int. Law, p. 323; Dana’s 
Wheaton, Int. Law, p. 648. 

16 Wilson, Int. Law, p. 474; Wilson & 
Tucker, Int. Law, p. 324. 

171d. pp. 474-476; Id. pp. 324, 325; Taylor, 
Int. Pub. Law, pp. 457, 458. 
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the instrumentality by which he acts may 
be seized, confiscated, or subjected to 
such other treatment as will render it 
incapable of further hostile service. 

By the Declaration of London 1909, 
art. 45, a neutral vessel which specifical- 
ly engages in the transport of individuals 
of the enemy’s armed forces, or in the 
transmission of intelligence in the inter- 
est of the enemy, or which, with the 
knowledge of those in control, transports 
an enemy military detachment or persons 
who during the voyage directly assist the 
enemy operations,—is liable to the same 
treatment as for carriage of contraband. 

And by art. 46 of the Declaration a 
neutral vessel is assimilated to an enemy 
merchant vessel, if she takes direct part 
in the hostilities, or is under the control 
of the enemy authority, or is exclusively 
in the enemy employment, or is exclusive- 
ly engaged in the transport of enemy 
troops, or transmission of enemy intelli- 
gence.!” 


Nu 1 





Lex and the Moral Analytic 


BY WILLIAM W. BREWTON 


[ED. NOTE—Mtr. Brewton’s next article will deal with The Principle of the Technicality and be followed 
by a discussion of The Derivative Lex.] 


“Scepticism is merely a means of awakening reason from its dogmatic dreams, and exciting it to a more careful in- 
vestigation into its own powers and pretensions." —Kant. 

“The polemic of scepticism is properly directed against the dogmatist, who erects a system of philosophy without 
having examined the fundamental objective principles on which it is based, for the purpose of evidencing the futility of 
his designs, and thus bringing him to a knowledge of his own powers." —Kant. 

“And thus scepticism, the bane of dogmatical philosophy, conducts us to a sound investigation into the understanding 
and the reason. When we are thus far advanced, we need fear no further attacks; for the limits of our domain are 
clearly marked out, and we can make no claims nor become involved in any disputes regarding the region that lies 
beyond these limits. Thus the sceptical procedure in philosophy does not present any solution of the problems of 
reason, but it forms an excellent exercise for its powers, awakening the circumspection, and indicating the means 


whereby it may most fully establish its claims to its legitimate possessions." —Kant. 


ONTEMPLATIVE 
philosophy has for 
its province the dis- 
covery of those de- 
terminative rules of 
thought which, sys- 
tematically arranged 
under their princi- 
ples, are of the highest authority. It is 
here that the validity of every conclu- 
sion at which the mind may arrive may 
be judged, and all mental illusion dissi- 
pated. For under this logical science the 
matter for thought is carried, by a re- 
gressive procedure, to its simplicity; to 
that stage where contradiction is unten- 
able, where, all unsatisfactory and illu- 
sory determinations having been succes- 
sively ferreted out and abandoned, final 
and inevitable judgment is made. 

It is the pleasure of some to-day to 
hold in contempt those works of phil- 
osophy which penetrate beneath the bases 
of superficial investigations, and follow 
without deviation and to its very end 
the course which both legitimately be- 
gan. And well they might: for a course 
which is strictly pursued, interrupted by 
no arbitrary termination, will almost 
surely contradict a less complete one, and 
expose its errors. So that, by being true 
throughout to the impartial conclusions 
arising in any critical investigation, the 
foibles of those persons who cease their 
efforts upon arriving at what appears to 
be a sanction of their original contention 
may be exposed. 

We should be very glad here to in- 
dulge ourselves, by way of illustration, 
at the expense of the average modern 


critic, whose efforts we view not in the 
least with alarm, but whose antics, on 
the contrary, we view with amusement. 
This diversion, however, we shall be 
compelled to deny ourselves, inasmuch 
as we shall undertake a task of far great- 
er importance, and which will require the 
most painful care, attended by the ut- 
most of whatever we may possess of 
energy and penetration. I say care and 


penetration, because our task is one pre- 
senting aspects so illusory that to escape 


latent error will be wellnigh beyond our 
power. 

Philosophy has often undertaken in- 
vestigation of questions which it knew 
at the beginning it would be unable to 
completely answer; realizing, neverthe- 
less, the questions to be of such high 
importance that the most meager addi- 
tional knowledge concerning them would 
be invaluable. And the question we shall 
here propound to ourselves has enjoyed 
the dignity of many volumes written con- 
cerning it; having a place, as it does, as 
a subject in numerous branches of learn- 
ing. It shall receive at our hands only 
a cursory discussion, inasmuch as its 
every phase will not concern us; and we 
shall bring to bear only those arguments 
which may be used with greatest brevity, 
and at the same time, if possible, with 
greatest conviction. Our purpose here 
will be,—the investigation of those con- 
ditions upon which the principles of 
Right and Wrong are established. 

This great question, as we have said, 
has received the attention of many de- 
partments of learning. We are not 
without the most comprehensive works 
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having for their theme the subject of 
morality. Theology, representing rules 
derived from accepted belief, has perhaps 
investigated morality more extensively 
than any other field of philosophy; al- 
though it has been explored by various 
other branches. Theology, however, al- 
though it employs in most instances the 
most reasonable of arguments, is not a 
speculative philosophy, properly so- 
called; but builds itself upon a basis al- 
ready established before its progress be- 
gins,—that of revelation. Theology, 
also, is subject to error, just as all other 
philosophies are; and however true and 
perfect the revelation, it cannot be said 
that the great mass of theological dogma 
which has arisen through the years can 
be relied upon; that is to say, that the- 
ology is a sure and safe guide. For this 
branch of learning, as it stands to-day, 
is one distinguished by inconsistency, 
there being numerous directly opposed 
beliefs, all claiming the same source of 
authority. The moral question of Right 
and Wrong, however, is with propriety 
dealt with by the theologian, as it is 
fundamental to his subject. It may be 
safely asserted that the chief error which 
has attended his labors upon the subject 
of morality has been an unrecognition 
of those conditions and circumstances 
which give rise to what we call expe- 
diency. 

Impracticability in that which is ideal, 
viewed in the light of its attempted ap- 
plication, can be observed perhaps in no 
way more clearly than in the case of the 
maxims of morality. The theological 
philosopher in the past has confined his 
contentions too closely within prescribed 
boundaries, falling short of the attain- 
ment of a thoroughly satisfactory body 
of thought; arbitrarily attended, it ap- 
pears, by an illogical restraint, which 
doubtless he trusts will spare him an en- 
trance into the realm of that dread mons- 
ter, scepticism. Did he but know, how- 
ever, that this demon of the dreams of 
the dogmatist is, under the wise control 
of the impartial thinker, the agency by 
which error is ferreted out and discard- 
ed, it is very probable that the same 
means would be employed by himself, 
for the purpose of avoiding the contra- 
dictions of which his sphere of thought 
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has been so frequently the victim. By 
this assertion it is not meant that there 
is necessarily any error in revelation, up- 
on which theology has been based, or 
that this philosophy has no place in hu- 
man thought. Directly the converse, of 
course, is true, as reflection, unneces- 
sary here, will show. But the very ob- 
vious number of contradictory systems 
of theology will indicate nothing to the 
mind of the thinker, if not the existence 
of error; and it is evident that the above 
mentioned impracticability in the relation 
of theological maxims with their applica- 
tion is closely akin to this system of con- 
tradictions. The complete nature of 
man, with the entirety of his mental 
faculties, has been overlooked in the at- 
tempt to foster arbitrarily some system 
of doctrine, to establish the validity of 
which the theologian disregards all ob- 
jects which inherent mental scepticism 
might present for his benefit. These 
warnings are the sentinels of thought, 
indicating, as they do, the approach of 
illusory forms by which the mind is led 
into erroneous paths. This complaint 
can, of course, be made not only in the 
case of theology, but with all branches of 
philosophy which disregard, in treating 
of the question of Right and Wrong, the 
faculties of man in their totality; and 
also which dogmatically base their asser- 
tions upon established systems of human 
doctrine. 

Nor can it be said that any satisfactory 
answer to the baffling questions of moral- 
ity are to be obtained from practical ex- 
perience. Here also we are confronted 
with contradictory conditions which com- 
pel us to search elsewhere for solution; 
conditions which we are unable to ex- 
plain, and which defeat us in our hope to 
discover, at least in the external opera- 
tions of life, some guide to an answer 
for our question of Right and Wrong. 
But here we are worse confounded than 
elsewhere, the diverse lives of men with 
their indefinite principles presenting a 
strange picture of inconsistency which it 
is impossible to arrange under any sys- 
tematic scheme of rules. In practical 
life it is found that morality cannot be 
determined from appearances; that men 
possess many contradictory aspects; that 
beneath the sheen of respectability often 


650 


lies ravening and rottenness, while be- 
neath morbid seeming may rest nobility 
of mind and character. Baffling phases 
of moral principle, opposing each other 
and thereby rendering themselves in- 
capable of satisfactory analysis, are ob- 
served constantly. So that it is not in 
the lives of men that we look for moral 
criterion and the determination of the 
questions arising from the problem of 
Right and Wrong. Lives may be of such 
consistency as to inspire high confidence, 
and yet be incapable of being a standard 
by which we are to determine moral in- 
tricacies. The complexity of practical 
experience renders this sphere too un- 
certain from which to draw rules deter- 
mining what must be a consistent prin- 
ciple. Lives which were thought to have 
been possessed of high rectitude have 
revealed phases contradictory to all mor- 
al requirement: while lives supposed to 
have been corrupt beyond correction 
have revealed singularly high moral 
principle. History, as well as modern 
experience, presents numerous instances 
in illustration of this truth. 

No; experience, the rigid reality with 
which man must constantly contend, is 
reversing his opinions con- 
cerning morality. Established human 
authority gives away before it in a con- 
test which i is unequal, if not partial; and 
we are led to seek elsewhere for some 
criterion by which to measure those ques- 
tions of Right and Wrong too complex 
and intricate for dogmatical determina- 
tion. We are led to nothing less than 
the determinative principle of the human 
mind itself, recognizing that in the realm 
of most universal authority alone can be 
discovered those rules with which it will 
be possible to satisfy us. And even here 
we shall be far from finding absolute 
answer, though the most reasonable con- 
clusions possible of attainment may be 
had. Illusions in multiplied form ever 
attend the human reason; and an intro- 
spection of its own nature will not es- 
cape their attack. But our purpose shall 
be, not the determination of what is right 
and what is wrong, but only the investi- 
gation of mental judgment as a criterion 
by which may be measured the conflict- 
ing claims of formal morality and ex- 
pediency. We have already said that 
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man is incapable of declaring a standard 
of Right and Wrong by which he will 
compel others to live; and that his past 
errors on this subject are because he has 
delegated to himself this office. But how 
far it is reasonable that the claims of 
expediency shall be balanced against 
those of formal morality is a vital ques- 
tion which should engage the attention 
of the thinker, and a reasonable deter- 
mination of which is a sure mode for 
decreasing error. To an analysis of this 
problem, let us now proceed. 

The faculties of the human mind, un- 
der proper relation, receive representa- 
tions and judge of them. These two 
general offices embrace all the operations 
of the related mental powers. So that 
every function of the mind is either one 
of receptivity. or one of disposition of 
what has been received. The very com- 
plex and detailed arrangement by mental 
science of the faculties of the mind need 
not be discussed in relation to our pur- 
pose, inasmuch as all detailed arrange- 
ments we have subsumed under these 
two offices. Receptivity or the represen- 
tation of matter to the mind, whether 
considered as sensibility or intuition, is 
not so important to our theme as the 
conditions under which representation is 
disposed of or judged. So that the 
analytical or determinative principle of 
the mind is the aspect more closely re- 
lated to the subject of the determination 
of Right and Wrong. This principle, the 
Analytic, may be said to dispose of every- 
thing represented to the mind, and to be 
the means by which thought is exercised, 
conclusions drawn, and judgments made. 
The Analytic is the general determina- 
tive principle of the mind; and therefore 
being the method for thought, it is thus 
the guide and director of the iife. It 
rests above all practical experience, ‘:- 
termining, as it does, its nature and value, 
and is thus the director of the course 
through which an existence passes, what- 
ever that course may be. The great di- 
versity and dissimilarity in the lives of 
men is because of the diversity in the 
views taken by them of the representa- 
tions presented by experience; no man 
following the same course as another be- 
cause of the originality of his own mind 
in its Analytic principle. All men receive 
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like representations, but no two men 
judge of them the same; and consequent- 
ly are never led into the same course 
of life or thought. Diversity in opin- 
ions and views of life springs from this 
cause, the Analytic principle determining 
matter for thought differently in the case 
of different minds. It may be said that 
the Analytic rests free in the mind from 
all external influence, and establishes 
particularity of personality in the case 
of every mind because of this freedom. 

All experience is laid before the An- 
alytic principle for decision as to its na- 
ture in the properly related mind, in the 
mind which exercises thought. So that 
when a course of living has been deter- 
mined, one may, by an introspection of 
his mind, ascertain whether or not his 
life has followed the course as it was 
determined; that is to say, whether or 
not the Analytic has been allowed to di- 
rect the life. For although, as we have 
said, the Analytic determines and is the 
director of the life, it is not arbitrarily 
and inevitably so; that is to say, one is 
not compelled to follow reason. But 
when this principle, which rests above 
experience and is alone a guide, is fol- 
lowed, the life coincides with the judg- 
ing faculty and is judged satisfactory to 
it. This is true although a course of life 
satisfactory to the Analytic at-one time 
may not be so at another; because of the 
fact that the same course at a later time 
may represent itself unadvisable, due to 
a different analytical judgment having 
arisen concerning this particular subject- 
matter,—arisen because results of past 
experience have demonstrated error in 
the former judgment; so that it would be 
folly to suppose the general Analytic 
principle, because a guide for the life, 
yet to be above error. Nevertheless, 
though error from following a properly 
determined course of life may be finally 
set out, yet this course thus followed is 
satisfactory to the determining principle 
itself, inasmuch as the mind thoroughly 
understands that the two have unmis- 
takably coincided. The cause of the er- 
ror is thus sought for elsewhere, either 
in the condition of an inadequate judg- 
ing faculty, or of misrepresented data 
upon which it has judged. And thus the 
judging faculty of the mind is not dis- 
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carded as the ruling principle of the life; 
but, inasmuch as it is the only ruling 
principle, wherein it can be improved is 
sought. The normal mind’s ever increas- 
ing wisdom is but the course of its de- 
termining principle acquiring greater 
universality in judging with validity; 
and the latitude of experience and rep- 
resentation over which a mind may tra- 
verse with true and accurate judgment 
will determine the scope of validity which 
it possesses. 

Thus the Analytic is that faculty of 
the mind which, under one or another 
of its various phases, reaches and judges 
of all representations, and concludes as 
to their nature and as to their relation 
to life. The mind cannot depend upon 
external authority for concluding its de- 
terminations, inasmuch as all external- 
ity, regardless of its formally authorita- 
tive nature, is representation to the mind, 
and all its phases, without exception, are 
judged of. So that every mind must 
perform its own judging, and while it 
may suppose itself to be dependently di- 
rected by whatever rules of life it may 
have adopted, it is not so dependently 
directed ; but if directed by such rules at 
all, it is wilfully so, and follows the 
course indicated by such rules because 
it has itself determined them as the 
scheme for its life. And where a mind 
disregards its own inherent and natural 
powers of determination, and adheres to 
human, established principles which con- 
tradict those powers, inconsistency is set 
up in the life attended as an inevitable 
result by unstableness ; for the mind hav- 
ing judged as unacceptable the repre- 
sented principles themselves, it will so 
judge the course of life which they in- 
volve, as long as the results of such a 
course are in keeping with such prin- 
ciples. The acceptance and following of 
advice, for instance, which contradicted 
the reason of the person accepting, would 
be an unwise proceeding if the results of 
such a step are also unreasonable; that 
is to say, if the results are in keeping 
with the unadvisable nature of the ad- 
vice. And although instances may occur 
where the pursuing of a course unreason- 
able to the person undertaking it proved 
reasonable to him in the end, yet it can- 
not be said that any such general rule 
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to that effect may be properly laid down. 
The contradiction of the general analyti- 
cal faculty of the mind by a life which 
pursues an openly adverse plan may be 
said to result in obvious error; and that 
the normal promptings of the judgment 
insure the highest degree of proper pro- 
cedure.for the life. So that the adhering 
to rules of life and conduct which are 
inconsistent with reason, which contra- 
dict the determining faculty of the mind, 
which rests above these rules and all else 
that can be represented to it, and to fol- 
low a course adverse to the indications 
of a faculty which develops under the 
tutelage of wisdom, is an experience 
devoid of all foundation or authority 
that can be condoned. 

Our subject of morality thus may well 
come within an investigation of the de- 
terminative mind; for it has to do with 
Right and Wrong in representations, a 
phase of them which the mind most read- 
ily judges. It appears that whatever may 
be determined concerning the matter pre- 
sented for thought, its Right or Wrong 
is perceived with greatest facility. Con- 


sciousness, the Analytic, in grasping an 


object is struck at once with the presence 
of what it considers morally correct or 
incorrect. The acceptance of no rules 
or dogmas by which to measure rectitude 
is necessary. Consciousness, alert to all 
that the mind receives, is thus free to 
determine the moral status of its repre- 
sentations ; and being above all applicable 
rules (inasmuch as it has itself to judge 
of all applicable rules), its moral meas- 
urements are made independently of all 
that man may establish for its guidance. 
It is thus free to contradict formal dicta, 
and set itself at variance with fixed doc- 
trine. The moral sphere of conscious- 
ness, being, it appears, its highest sphere 
and the one most free from all that is 
empirical to the mind of the individual, 
is authoritative for the life; and we are 
therefore warranted in_ establishing 
that, — 

Morality is that phase of the deter- 
minative principle of the human mind 
which, when followed, experiences 
Right; but which, when violated, exper- 
tences Wrong. 

Thus the condition upon which rests 
the Right and Wrong of our representa- 
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tions is the moral phase of the Analytic 
principle; and human conduct and ex- 
perience must pursue its career directed 
by this guide alone. Moral determina- 
tion by the Analytic is the highest au- 
thority known to the life, and when con- 
tradicted by the life there results the 
consciousness of Wrong. When a 
course of conduct or action has been de- 
termined to be Right, however, no ex- 
perience of Wrong can result from fol- 
lowing such a course, inasmuch as ex- 
perience and judgment will coincide and 
no contradiction can arise. These con- 
clusions show the error in holding that 
one man may set himself up as an au- 
thority for another’s conduct. The de- 
terminations of one may differ from 
those of the other, yet each must satisfy 
the conditions laid down by his own 
mind, or else suffer the inward accusation 
of wrongdoing; and must thus abandon 
all external human authority as a moral 
guide for him. 

The reader has doubtless raised in his 
mind the question of the validity of the 
Holy Scriptures as a moral counselor, 
contending, possibly, that all individual 
determinations should be subordinated 
to its admonitions. In reply to this ob- 
jection, it can only be said that the Bible 
as ordinarily understood is revelation, of 
divine authority, and not human doc- 
trine; and that understood in this light, 
as a message from the Supreme Being 
to the mind of man, it must of course be 
credited as a moral guide for the mind 
of man. Yet here, even, it cannot be 
said that a contradiction of the moral 
Analytic is to be arbitrarily condoned, or 
that if some part of Holy Writ is unac- 
ceptable to the reason it is nevertheless 
to be followed. For it is probable that 
interpretation may be reasonably altered, 
or application to life made in thorough 
conformity to the passage, at the same 
time with mental satisfaction, if fair and 
open-minded investigation is made. 
However, if moral consciousness unmis- 
takably conflicts with the Scriptures, it 
shall yet be left with the mind experien- 
cing this conflict as to what answer he 
shall make, and no man shall impute to 
him Wrong, whatever this answer may 
be; for any variance of his mind from 
the path indicated by the Scriptures may 
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be because of mistake, or unenlighten- 
ment, and yet conform entirely to his 
own mental determination of Right. 

It has possibly been objected to our 
line of thought here, also, that in the case 
of the unenlightened mind, the enlight- 
ened mind may be a guide; but to this 
we answer that the analytical operations 
of the former must receive, as represen- 
tation, the instructions of the latter and 
judge of them, if the course he as a re- 
sult pursues is not to conflict with his 
reason, and thus place him in the throes 
of doubt and uncertainty, a position in 
which error will inevitably arise, inas- 
much as he will be directed by rules 
which to him are uncertain and which 
will result in a dependence upon chance. 
Security in the path one follows lies in 
the agreement of judgment and experi- 
ence. 

Expediency, therefore, has a right to 
a place in the determination of Right 
and Wrong. For it often occurs that 
conduct commonly considered Wrong is 
yet expedient; that is to say, that it is 
the only course to pursue with reason 
and in keeping with consciousness. Nor 
are we to suppose that such conduct, 
which is thus expedient, is Wrong; 
for inasmuch as it is satisfactory to 
the moral Analytic it is, on the con- 
trary, Right, and any different course 
from it would necessarily be deter- 
mined Wrong. Expediency is a con- 
dition arising which points the way 
to a course of action contradictory 
to established human rules, but not 
necessarily so to the human reason and 
determination of Right. Wrong lies in 
failing to follow consciousness in its de- 
termination of Right, howsoever it may 
be arrived at; and it may occur that ex- 
*pediency, though denying maxims com- 
monly denominated correct, is itself 
alone the course of life proper to follow 
and meeting the demands of conscious- 
ness. So that if a path of conduct is 
opened which one man considers merely 
expedient and perhaps Wrong, it is not 
to be abandoned by him to whom it is 
opened, so long as he inwardly knows 
that to him it is Right, even though he 
may desire to follow a different course, 
if it could be vouchsafed to him. 

If human doctrine, then, is not that 
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most universal and ultimate authority by 
which principles of Right and Wrong are 
to be determined, we are confronted with 
the question of wherein does the law 
rightfully establish rules for moral con- 
duct. The law not only lays down such 
rules, but also provides for the correc- 
tion of their violation. Its claims to this 
authority are based upon the general 
knowledge of man, drawn both from ex- 
perience and analytical determination. 
The rules of the law, however, may be 
said to be based largely upon observations 
of practical life, and with comparatively 
little regard for intellectual judgments; 
that is to say, an act may be legally 
wrong, and at the same time morally 
correct. Thus the law may contradict 
consciousness, the Analytic. And it even 
punishes acts which have back of them 
certain motives, while it excuses others 
arising from the same causes and for the 
same reasons and motives. It will have 
to be said that here is a defect in the law 
which should be remedied, for which 
there can be laid no entirely satisfactory 
excuse, and which surely reflects upon s 
integrity. Legal contradiction of moral- 
ity is an error, and one which is capable 
of remedy. It is not our contention here 
that error lies in creating a law satisfac- 
tory to the moral judgment of the law- 
maker, but contradictory to the reason 
of him who is punished thereunder; or, 
in other words, that it is possible or even 
desirable to create laws which are in 
keeping with every man’s contention as 
to what is Right. The error we mention 
lies in the lack of proper reflection on 
the part of the law-maker in determining 
himself what is Right; in establishing 
rules which he himself will find errone- 
ous upon proper consideration. Such 
rules he may consider expedient because 
of what he contends is his observation of 
human life. But such an excuse cannot 
be condoned; that is to say, if he has 
violated the dictates of moral conscious- 
ness, and has recklessly made a law which 
meets with mere practical expediency, he 
cannot properly escape censure. The 
reader will doubtless object here that 
what we have said above concerning ex- 
pedient action does not agree with our 
present statements. It must be replied 
that they entirely agree. Expediency 





654 Case and Comment 


which is Right and proper is that course 
of action which meets with the approval 
of consciousness, regardless of the con- 
tradiction of human rules; while what 
may be a merely practically expedient 
course, and which is in violation of the 
analytical determination of Right, is an 
entirely erroneous and improper proced- 
ure. The law exhibits examples of a 
lack of conformity to the high principles 
of Right and Wrong, which time, in cor- 
recting the general errors of man, will 
doubtless serve to correct. These legal 
inconsistencies may be the result of the 
unawakened spirit of proper investiga- 
tion, and a lack of a properly sceptical 
idea of moral responsibility. Why the 
law condemns some acts and condones 
others, both proceeding from the same 
causes and motives, is a feature of its 
status calling for examination, and, as 
early as possible, correction. For ex- 
ample, we are warranted in propounding 
this question,— 

If a man is justified in killing in self- 
defense, why should he not be justified 
in lying or stealing in self-defense? 

A very varied number of arguments 
may be brought forward with the ques- 
tion thus raised, advancing either posi- 
tion. It might be argued by one not 
agreeing with the idea contended in the 
question, that the taking of human life, 
justifiable under the law, is only under 
circumstances of imminent peril to the 
person killing, or someone he is equally 
morally bound to protect, and that the 
person killed is one guilty of blamable 
conduct which merits death; while steal- 
ing or the misrepresentation of facts is 
done under entirely different circum- 
stances, where peril of sufficient degree is 
not experienced by him who performs 
the act, and that it is against one who by 
his own conduct is meriting no such in- 
jury. In reply, it must be said that 
Right and Wrong in conduct does not 
necessarily rest upon the presence of im- 
minence; and that an act is not Wrong 
because it injures. The fact that an act 
works harm does not determine it Wrong. 
An act may, on the contrary, result in 
harm or injury and yet be Right, or re- 
sult in good and yet be Wrong. One 
may, for example, perform some act by 
mistake or unintentionally which results 


in the greatest injury to another; while 
he may entertain evil purposes concern- 
ing another, which, unexecuted, are never 
even known to him, that nevertheless are 
marked by consciousness as of the deep- 
est guilt. Thus blame and culpability, 
the Right and Wrong of our acts, is de- 
termined by external conditions not at 
all, but by moral consciousness, by the 
Analytic principle of the human mind. 
There are, therefore, acts which may 
work harm, yet for which the perpetra- 
tor is not to be blamed, inasmuch as ex- 
pediency has set aside all ordinary rules 
which otherwise would with wisdom 
have been followed. If expediency de- 
mands the taking of life, it may also de- 
mand the taking of property, or other 
acts generally determined Wrong; that 
is to say, circumstances may at one time 
remove the guilt in the performance of 
an act which at another would remain. 
The necessary taking of food for the 
preservation of life by one for himself or 
someone dependent upon him could not 
possibly be considered a culpable act. Is 
there anyone in the whole world so ab- 
surd as to contend that a woman would 
not be justified in lying in order to pre- 
serve her chastity? On the contrary, 
when this is the means afforded her, lack- 
ing all alternative, reason would declare 
that she would be guilty of the greatest 
Wrong if she did not do so; this inevi- 
table conclusion exhibiting the fact that 
instead of Wrong lying in the disregard 
of formal rules of conduct, Wrong may 
lie in adherence to them. Thus culpa- 
bility or blame does not arise from fail- 
ure to conform to prescribed forms of 
living, but in the violation of the deter- 
minations of moral consciousness; so 


that it may be to avoid performing | 


Wrong that a person disregards ordinary 
rules of right. The Analytic is a tribu- 
nal for judging, before which dogma can 
receive but slight consideration. 

Thus the law makes justifiable the tak- 
ing of human life when expedient, but 
declares guilt when property is taken un- 
der the same circumstances; although it 
cannot be reasonable to declare guilt in 
either case, and although steaiing may at 
times be just as Right, just as necessary 
and expedient as killing may be. For 
blame cannot lie in the act itself in any 
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case, but always in the violation of the 
dictates of consciousness. If circum- 
stances place one where consciousness is 
not violated in the performance of an act, 
the act is not culpable, inasmuch as that 
which determines it as Right or Wrong 
has sanctioned it as correct. Then, very 
likely asks the reader, if the law excuses 
necessary homicide, is it also to declare 
that stealing shall be excused? The au- 
thor replies, not at all; for it is not so 
easy to ascertain when stealing is un- 
blamable as when killing is so. On ac- 
count of the circumstances which attend 
killing —the imminence of danger, and 
the strikingly apparent necessity for the 
act—it may be far more readily and sat- 
isfactorily concluded when the act is 
without blame, than in the case of steal- 
ing, the circumstances surrounding which 
cannot with near such satisfaction be as- 
certained or known. And this is a very 
important reason why the law has not 
taken as broad cognizance of the latter 
act as it has of the former,—a reason 
which for the law is a partially good an- 
swer to the charge of this defect in it. 
Our contention is that there are instances 
constantly arising of theft which are 
without moral blame, and which call for 
their being excused under the law. In 
other words, where it is evident that this 
act, or a similar one in principle, has 
been performed with equally as good 
reasons and motives as that of killing, 
it should be excused and unpunished. 
It is highly probable that the time will 
come when it will not only be left for 
courts to use leniency in such cases 
where lack of blame is observed, but the 
law itself will recognize those instances 
in which many acts deserve no censure. 

The reader may also desire now, since 
we have been so bold as to contradict the 
dogmatical claims of established ideas of 
Right and Wrong, that we point out to 
him when he would be justified in lying, 
stealing, killing, or doing any other act 
he may desire to do. The author can 
reply only, of course, that he cannot do 
this,—neither can any man. We have 


655 


already said that one man is incapable of 
being a guide for another man’s moral 
conduct; and we have not even taken a 
single example under which we have con- 
tended that, if the reader will first es- 
tablish the requisite conditions and cir- 
cumstances, he may then perpetrate the 
act without blame. The examples we 
have used, however, have been addressed 
to the reason in proof of our contention 
that certain acts, generally Wrong, may 
under certain circumstances be Right, 
and we have used such instances of this 
which have appeared most reasonably in 
line with our claims, and which will ap- 
pear satisfactory to the thoughtful in- 
vestigator. 

Morality, thus, is one of the problems 
of the law, which, it is to be hoped, will 
receive wise attention at the hands of the 
legislator. It is a question eminently ad- 
dressing itself to the legal thinker—the 
problem of how legal right and moral 
Right may merge, in the highest attain- 
able degree. The law already holds 
within it a vast body of moral truth and 
rectitude. The general results of its ap- 
plication prove this. Yet it may attain 
much in this important sphere, the most 
important of all those it possesses, by 
laying aside adherence to human rules 
because fixed and established, doubting 
their validity where unsubstantiated by 
reason and experience, and investigating 
the principles which satisfy individual 
consciousness, and which therefore are 
of the highest validity and most universal 
authority, and which alone can properly 
be said to be a sufficient guide for human 
conduct—to apply to which and govern, 
it is peculiarly the law’s province. Let 
us hope that the day is not far distant in 
the future when human judgment will be 
signalized by deeper understanding of 
man’s nature, and truer knowledge of 


his ways and ends. 


Ole. Gy, OX Maen 
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BY C. M. BOTTS 
of the Carlsbad (N. M.) Bar 


LD Dave Brownell 
sat on his vine-cov- 
ered porch, reading 
the latest El Paso 
paper. He was 
very much interest- 
ed in Villa’s march 
toward Mexico City 

and the pending downfall of Huerta. 
He had his own ideas about the struggle 
to the southward, and he paused occa- 
sionally in his reading to make com- 
ments, under his breath, relative to the 
final outcome, as he saw it, and the 
watchful-waiting policy of President 
Wilson. 

Presently he lowered his paper, and 
glanced anxiously down the street. 
Where was Mary? He had been read- 
ing longer than he thought, and the sun 
was sinking low in the west, yet Mary 
had not come home. It was something 


unusual, to say the least, but probably 
she had some extra work to do this even- 


ing. Being satisfied with this conjecture, 
he picked up his paper and resumed his 
reading. 

It might be well here to say something 
about Mary Brownell. She was old 
Dave’s only child, pretty, buxom, and 
twenty. Since the death of her mother, 
seven years before, she had been her 
father’s only companion, and, to his way 
of thinking, the sun rose and set in 
Mary. Shortly prior to his wife’s death 
he had sold his ranch in the Belasco Val- 
ley, and had bought and moved into the 
little house on Canal street, where he 
and Mary now lived. He had thought 
the change might be of some benefit to 
Mrs. Brownell, and, anyway, Mary need- 
ed the advantages of the schools at the 
county seat; and of these advantages 
Mary had made the best. She was now 
stenographer in the First National Bank, 
and, in the parlance of the business 
world, she was making good,—so good 
in fact that the bank had seen fit to in- 
crease her salary two or three times al- 
ready, and she had only been with them 


a year. Her salary, added to the in- 
come from the proceeds of the sale of 
the ranch, enabled them to live comfort- 
ably. 

But where was Mary? Brownell fold- 
ed his paper, and strolled down to the 
front gate. Yes, Mary was coming, and 
apparently in no particular hurry. This 
could be seen at a glance. It could also 
be seen without difficulty that she was 
not alone. Brownell retreated abruptly, 
and resumed his seat behind the vines, 
and waited patiently for the tardy one. 
As she closed the gate she spied the old 
man, and calling out a cheery, “Hello, 
Dad!” ran up the walk and planted a 
warm kiss upon her father’s brown and 
wrinkled cheek. Then followed a run- 
ning narrative of the news of the after- 
noon. Mr. Paige, the cashier of the Be- 
lasco National Bank, had been in, and 
had inquired about her father. Several 
oil men were in town, and there was 
more or less excitement over prospective 
developments along that line. Minnie 
Bryant’s father had a new car, and Min- 
nie,—“Well, you know how Minnie is, 
don’t you, Dad?” 

“But, Mary,” the old man interrupted, 
“who was that coming up the street with 
you just now?” 

Close observation might have revealed 
a slight blush stealing over Mary’s face 
as she answered without looking up, 
“Bob.” 

“Bob,—Bob who?” 
“Why, Bob Freeman, you know, Dad- 
dy.” 

“Bob Freeman? You don’t mean that 
young jack-leg that has an office over 
the bank, do you?” Impatience is not 
the word with which to convey an idea 
of the tone of voice in which Brownell 
spoke. Consternation, trepidation, an- 
ger,—possibly a mixture of all. 

“No, I don’t mean any young jack-leg. 
Mr. Freeman is a lawyer, a respected 
member of the bar. He has worked his 
own way up from a poor boy on the 
farm, and you have no right to speak 
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slightingly of him. He worked his way 
through school, and then studied law at 
night after working hard in an office all 
day. He is—’” But her father inter- 
rupted : 

“Humph! A member of the bar, eh? 
Whose bar has he joined, old Skelton’s ? 
You seem to be very much interested in 
him. I reckon he thinks he can really 
get you to take him seriously, but he’d 
better stay clear of the old man. A 
lawyer! Mary, you know there’s noth- 
ing to that class of fellows. You know 
they’re fakes, they’re all bluffs, they all 
get their living by beating honest men 
out of their hard-earned dollars, and by 
stealing from the widows and orphans 
who, through misadvice, find their way 
into the clutches of such rogues. I guess 
if they had to depend on men like me, 
though, they’d all soon starve to death. 
I never paid one of them a penny in my 
life, and, what’s more, I don’t intend to. 
When I sold the ranch up yonder, Paige 
wanted me to have a lawyer draw up 
the papers, but I says, ‘Paige, you know 
how to run this bank all right, but you 
don’t know how to run my business;’ 
and he shut up.” The old man chuckled. 
“Think I was going to pay one of them 
skinners fifteen or twenty dollars to write 
a deed when I knew all he had to do was 
to pull a printed form out of his desk 
and fill in a few blanks? NotI. I just 
went down to old Squire Jackson, and 
says I, ‘Squire, I’ve sold my ranch to 
Bryant, and I want to give him a deed. 
What’ll you charge me to fix it up?’ And 
what do you suppose he said? ‘Fifty 
cents!’ ” 

“But, Daddy, did he get it fixed right? 
Did Mr. Bryant accept it? Are you—” 

“Accept it? Well I should say he did. 
He didn’t know but what I had paid a 
hundred dollars to have it fixed up. 
Nothing to it, just a warranty deed, you 
know. I guess old Bryant wishes now 
that he hadn’t accepted it, though, since 
the Belasco got up and washed the whole 
ranch away. The last time I was up 
there you couldn’t tell that the place had 
ever been cultivated—and it never will 
be again. Irrigation ditches all gone, 
gullies washed in every direction, rocks 
and gravel everywhere, alfalfa killed, 
fruit trees washed away,—why, I would- 
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n’t give him fifteen cents an acre for it, 
and neither would anybody else for that 
matter. Absolutely worthless. I would 
hate to think about it if it was anybody 
else but Bryant, but he thought he was 
skinning me clean when I let him have 
the land for ten thousand dollars, and I 
guess he isn’t crowing so much now.” 

“T thought he only paid you six thou- 
sand, Daddy; I thought you paid two 
thousand for this house, and then had 
just four thousand left out of the money 
you got from Mr. Bryant. What went 
with the rest?” 

“That’s right. You see there was a 
long-time mortgage for four thousand 
dollars on the land when I sold it, and 
Bryant paid me six thousand and agreed 
to pay the mortgage off. That made ten 
thousand all together. That reminds me 
of how I caught the old squire up when 
he was drawing the deed. He had it all 
fixed up, and hadn’t mentioned the mort- 
gage at all. The way the deed read I 
was guaranteeing that the title was clear 
of all sales, liens, taxes, encumbrances, 
etc., and says I, ‘Squire, just write in, 
after that something like this, Except a 
mortgage to J. J. Patterson,’ and the 
squire looked like he felt so cheap you 
could have bought him for a two-bit 
piece, but he went ahead and wrote the 
words in just like I told him, and that 
made it all right. By the way, I guess 
that mortgage must be about due now,— 
let me see, to-day is the second ; by jingo! 
it was due yesterday. Guess Bryant had 
better sell that new car you’re telling me 
about, and pay Patterson off.” And the 
old man chuckled softly to himself. 

The next evening when Mary came 
home she thought her father looked wor- 
ried. She knew him too well to try to 
get at the reason by direct questioning, 
but she couldn’t bear to see the old man 
so troubled without offering help. But 
how? Perhaps she had better wait 
awhile. Possibly that formidable look- 
ing document sticking out of his coat 
pocket had something to do with it. 

On the following day, while sitting at 
her work, she thought she heard a famil- 
iar voice in the president’s room. She 
stopped a moment and listened. Yes, it 
was her father talking to Mr. Boyd, pres- 
ident of the bank, and they were saying 
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something about a mortgage. It was her 
father speaking now, and she could hear 
him distinctly : 

“T tell you, Mr. Boyd, that Bryant 
agreed to pay that mortgage off, and I 
don’t have anything more to do with it. 
I don’t know why Patterson should have 
sued me along with Bryant, but he has, 
and I want to know what you think is 
the best thing for me to do. I have a 
notion to pay no attention to the thing 
at all, for I think it is just a game of 
Patterson’s lawyer to try to scare me 
into putting up something either for him 
or for another lawyer,—durned grafters, 
all of em. Patterson knows that Bryant 
was to pay the mortgage, for I remember 
of telling him so myself.” 

She now heard the president’s voice: 
“Well, Dave, you’ve asked me what to 
do, and I'll give you the best advice I 
can. I was over in the recorder’s office 
a few days ago, looking up some rec- 
ords, and I happened to run across the 
record of your deed to Bryant. I knew 


this suit had been filed, and I knew this 
deed would play a very important part 
before the thing was settled, so I stopped 


and read it over carefully. I think you 
will remember that there isn’t a word in 
the whole deed that says that Bryant as- 
sumes and agrees to pay the Patterson 
mortgage. The only place that the mort- 
gage is mentioned at all is to except it 
from the general warranty. Now, I’m 
not doubting what you tell me, at all, as 
to your understanding with Bryant that 
he was to pay the mortgage, but why 
didn’t you have the agreement set out in 
the deed? I’m no lawyer, but it seems to 
me that the best thing for you to do is 
to go ahead and pay this matter off be- 
fore any more costs are incurred. Of 
course the land is good for the debt as 
far as it goes, but you tell me yourself 
that the land is absolutely worthless since 
the big flood came down across it a few 
years ago. Let’s see, you have about 
four thousand dollars out on interest, 
haven’t you? And your home is worth 
anywhere from two thousand to twenty- 
five hundred. Patterson’s complaint 
shows a little over five thousand in prin- 
cipal and interest due on the mortgage 
at this time. I am of the opinion that 
if you were to go to Patterson and offer 
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him four thousand for the note secured 
by this mortgage he would be willing 
to take it rather than risk getting more,— 
especially if you give him a good stiff 
talk about the exemption laws. That 
would leave you your home clear. If 
you don’t do something like this,—while 
I hate to say it, both on your account 
and on account of the little girl in there, 
—you run a mighty big risk of losing 
everything you have. You signed the 
mortgage, and you signed the note se- 
cured by the mortgage. Bryant hasn’t 
signed anything. He simply holds your 
warranty deed guaranteeing to him that 
the property is free and clear of all en- 
cumbrances except the Patterson mort- 
gage, and there you are.” 

Mary heard no more, but it was 
enough. Patterson had filed suit against 
her old father on the note and mortgage 
he had recently been telling her about, 
and which should rightfully be paid by 
Bryant; and now Mr. Boyd was advising 
him to pay it off before more costs ac- 
crued. This meant ruin, the loss of their 
home,—everything. What should she 
do? Why she would see Bob, of course. 
He would know of some way around the 
difficulty, and would be glad to help them 
out. 

Bob was not hard to see. In fact it 
seemed he had formed a sort of habit of 
being somewhere near the bank door 
when Mary started home of an evening, 
and this evening was no exception. As 
they walked slowly down the street Mary 
told him her trouble, and, when she had 
finished, looked at him so confidently 
that it seemed to him she expected him 
to produce from somewhere a magic 
wand with which he could dispel the 
gloom and save her father and her home. 
Her case looked very doubtful to him, 
but perhaps there might be some way 
out. At any rate, he wouldn’t express 
an opinion just yet. Instead, he said: 

“I tell you what you do, Mary, you 
come up to my office to-morrow evening 
after you are through your work, and 
we'll go over everything carefully. In 
the meantime I'll get the papers in the 
case, and be in a better position to ad- 
vise you. You don’t suppose there is 
any possibility of your father’s offering 
to compromise before that time, do you? 
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If there is, you should take steps to pre- 
vent it. I’m not saying that a compro- 
mise won’t be the proper thing in the 
end, but let’s not be in any hurry about 
it, and, besides, it may be that we won't 
need to compromise at all. I can tell 
you more about that to-morrow.” 

“The old man’s up against it,’”’ thought 
Freeman as he sat in his office after sup- 
per that evening. “I don’t see why this 
had to come up at this time, just when 
Mary was about ready to say ‘yes’ in 
spite of paternal objections. If I’m not 
able to give a complete solution to the 
difficulty right off the reel, why she'll 
think I'm wo bueno sure, and then it’s 
Adios Bobby. Made a warranty deed 
that doesn’t say a word about the grantee 
assuming and agreeing to pay and dis- 
charge a mortgage that’s on the land, 
when, as a matter of fact, the grantee did 
agree to pay it. Hell! That old man 
doesn't need a lawver, he needs a guard- 
ian. But this dreaming isn’t going to 
win me any spurs,—nor a wife either. 
I've got to get busy.” 

When Mary stepped into his office at 
the appointed time, Freeman didn’t wear 
a look of what is commonly termed “‘ab- 
solute confidence.” In fact. he looked 
rather dejected. “Sit down, Mary,” he 
said. 

Mary took a chair at the opposite side 
of the desk. 

“Things look pretty blue, little girl,” 
continued Freeman. “Here's Patterson’s 
complaint alleging the execution of the 
note and mortgage by your father, with 
a copy of each annexed as an exhibit. 
All that seems to be regular and accord- 
ing to Hoyle. Then follows an allegation 
to the effect that one George W. Bryant 
claims some interest in the premises ad- 
verse to plaintiff, but that such interest 
was acquired subsequent to the interest 
of plaintiff mortgagee. Patterson savs 
that he’s the owner and holder of said 
note and mortgage, and I guess he is. 
He winds up by praying for judgment in 
the amount of the note, principal, inter- 
est, and attorneys’ fees, for foreclosure 
of the mortgage, and for a deficiency 
judgment against your father in event 
the proceeds of the sale of the mortgaged 
premises should be insufficient to satisfy 
the principal judgment, costs, expense of 
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sale, etc., etc. So far as I am able 
to see, all of his allegations are true. 
Then along comes defendant Patterson 
with an answer, waiving the issuing of 
summons and service, confessing the alle- 
gations of plaintiff's complaint, and al- 
leging by way of new matter that he 
heretofore purchased the equity of re- 
demption of defendant Brownell in, to, 
and for said mortgaged premises, and 
that he is the owner thereof at this time. 
Then he exhibits a copy of his deed from 
your father. It looks,—” 

“But, Bob,” Mary interrupted, “what 
do you mean by a deficiency judgment 
against Dad ?” 

“It simply means,” explained Freeman, 
“that Patterson asks the court to compel 
your father to pay the remainder of 
the indebtedness after the proceeds from 
the sale of the land have gone as far as 
they will. If Patterson wins this suit 
and gets the relief praved for, the land 
will be sold, the proceeds applied to the 
payment of the judgment, and your 
father will be compelled to make good on 
the balance.” 

“What if the land doesn’t sell for any- 
thing? I've told you before that it 
won't.” 

“In that event your father will have to 
pay the whole thing off, see?” 

“i don’t see why, when Mr. Bryant 
agreed that he would pay the mortgage 
instead of paying the money to Dad. 
Why doesn't Mr. Bryant do as he 
agreed ?” 

There it was again. Marv couldn’t 
understand. Nevertheless Bob tried 
again. 

“You see, Mary,” he said, “there isn’t 
a bit of evidence of any such agreement 
here. Why didn’t the lawyer who pre- 
pared your father’s deed set out the 
agreement in the instrument as he should 
have done? Then all this trouble would 
have been saved. As it is,—” and Bob 
shrugged his shoulders. 

“But Dad didn’t have a lawver prepare 
the deed.”” said Mary. “You know how 
he feels about lawyers,—I think I’ve told 
you before.” 

“Yes, I think you have,” said Bob, “to 
my sorrow. Well, the old fool ought to 
have this to pay—” 

“Mr. Freeman!” Mary had risen from 
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her chair and her chin was tilted at a 
pretty angle. 

“IT mean,—that is,—what I meant is, 
that we'll have to do our best to get your 
father out of this difficulty.” Ireeman 
seemed to be somewhat confused, more 
confused, in fact, than a well-regulated 
lawyer should ever be. “Sit down, 
Mary,” he continued, “I guess you mis- 
understood me. I was talking about this 
man Bryant. Don’t you think he ought 
to be made to come across? Now, I tell 
you what you do. You have your father 
come up here and talk this matter over 
with me so I can get at all the facts.” 

“But, Bob, I tell you he won’t do it.” 

“Well, then, let him go to the devil,” 
thought Bob, but he didn’t say it. What 
he did say was: “Yes he will, he'll have 
to. Take a little time to persuade him. 
Tell him you’ve already paid the fee, I 
don’t give a,—that is, I don’t care what 
you tell him, but get him up here some 
way. Meanwhile I’ll write a few letters 
to parties who may know something 
about the facts in the case, and I'll also 
go to digging in these books. We've 
done all we can now, so I think I'll see 
you home, or as near home as my per- 
sonal safety will permit. Let me know 
when my future fath—, I mean client, 
will be in to see me.” 

Several days later the old man climbed 
slowly up the stairs, stopping occasion- 
ally to mutter something under his 
breath. Mary, by dint of much persua- 
sion, had finally secured his promise to 
see Freeman that day, for Bob had told 
her that the plaintiff might take judg- 
ment by default on the following morn- 
ing. He wanted it distinctly understood, 
however, that he was doing as she wished 
only because his money was really hers 
anyway, and if she wanted it spent so 
foolishly, why, all right. Maybe it would 
teach her a lesson, to say the least. 

When he stepped into the office he 
found Freeman at the telephone, and, 
from the pitch of his voice, it must have 
been a long-distance call. It was prob- 
ably sixty seconds before he hung up the 
receiver, and discovered his visitor. 
“How are you, Mr. Brownell?” he said. 
“Have a chair.” 

“T want to tell you, young fellow,” be- 
gan the old man, “that I think you—” 
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“I don’t give a tinker’s dam what you 
think about me,” interrupted Bob. 
“Here, read this over and tell me if it 
states the facts,” and he handed the old 
man a typewritten paper. 

Brownell opened his mouth three or 
four times as if to speak, but each time 
seemed to change his mind. At last he 
managed to inquire: “What is this?” 

“That’s a cross complaint you’re filing 
to-day in the case of Patterson versus 
Bryant and Brownell. Read it.” 

Old Dave sank into a chair, adjusted 
his glasses, and laboriously began to read. 
When he had finished he said: “Yes, 
that’s all true, every bit of it, but—” 

“Sign here.” 

“Sign! I’m not going to sign anything. 
I came up here to—” 

“This line please, right here.” 

“But I tell you—” 

“Here’s a pen,—there. That’s it, that’s 
right. Good. Hold up you right hand. 
Do you swear all this is the truth? 
That’s all for to-day, I'll send for you 
when I need you again. Good day.” 

“Miss Jones, take a letter: Messrs. 
Adams & Baird, Lawyers, City. Gentle- 


men :—Referring again to the case of 
Patterson versus Bryant et al., I beg to 
advise that I have just had another con- 
ference with my client, Mr. Brownell, 
and he refuses absolutely to consider any 
proposition by way of compromise other 
than a full release from all liability on 


his part. I hand you herewith copy of 
cross complaint which I am this day fil- 
ing in said cause. Yours truly.” 

“Was there something else, Mr. Brow- 
nell? I thought you’d gone.” 

“Mr. John Higgins, Carrolton, II. 
Dear Sir :—I have your letter of the 4th 
inst. relative to the title to the SE} of 
Section 5 in Township 17 S. Range 23 
E., N. M. P. M., and have to inform you 
that I have examined the records to some 
extent, but find that it would be inadvis- 
able to give you a definite opinion with- 
out a careful examination of a complete 
abstract of title. There seems to be a 
mortgage—” 

“By the way, Mr. Brownell, tell Mary 
I'll be down this evening, will you?” 

The old man hurried out. “Gosh!” he 
thought, “I wonder what'll happen 
next!” 











We may as well pass over a consider- 
able time here, as of no special interest 
to the reader, though of great interest 
and importance to two certain young peo- 
ple hereinbefore mentioned, and go to 
the courthouse on the day set for the 
hearing. All parties have announced 
ready. 

“Mr. Patterson may take the stand.” 
It was Mr. Adams, of Adams & Baird, 
speaking. 

The usual preliminary questions were 
asked, and then: “Mr. Patterson, you 
may examine this paper and state what 
it is.” 

“This is a note for four thousand dol- 
lars, payable to me ten years after date, 
and signed by Dave Brownell.” 

“Has this note, or any part thereof, 
been paid?” 

“Tt has not. None of the principal has 
been paid, and only a part of the inter- 
est. The interest payments are marked 
on the back. I think there is about one 
thousand dollars interest due and un- 
paid; all the payments appear on the 
back.” 

“Are you the owner and holder of this 
note.” 

“T am.” 

The note was introduced in evidence 
without objection, and in like manner 
the mortgage. 

The plaintiff rested; it was a plain 
case. 

Then followed the defendant Bryant, 
who substantiated the allegations of his 
answer, and his deed, signed by Dave 
Brownell and wife, was introduced in 
evidence, after which, from Baird, of 
counsel for said defendant: “Nothing 
further, your Honor.” 

“Any evidence for defendant Brow- 
nell?” The court was in a hurry to get 
the matter closed. 

“Yes, if the court please, Mr. Paige 
will take the stand.” Messrs. Adams & 
Baird leaned confidently back in their 
chairs, and Bob thought he saw a wink 
pass from one to the other, and he siniled 
back at them as he began the examina- 
tion of the witness. 

“Do you live in this county, Mr. 
Paige?” 

“Yes, sir.” 
“What is your business ?” 
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“I am cashier of the Belasco National 
Bank, at Walnut Grove, New Mexico.” 

_ “How long have you held that posi- 
tion.” 

“For the past twelve years.” 

“Is Walnut Grove situated in what is 
known as the Belasco Valley?” 

at og 

“Please examine this deed, marked 
‘Exhibit C,’ and state to the court wheth- 
er or not you ever saw it before.” 

“Yes, it was in our bank for a time, 
and I remember of delivering it to Mr. 
Bryant at Mr. Brownell’s request.” 

“Was Mr. Brownell present when Mr. 
Bryant called for the deed?” 

“Yes, they came into the bank to- 
gether, and Mr. Brownell asked me then 
to hand the deed to Mr. Bryant.” 

“Did you hear any conversation be- 
tween them relative to an agreement con- 
cerning the payment of a mortgage on 
the land?” 

“We object! We object!” Baird was 
on his feet in a moment. 

“What is the object of this sort of tes- 
timony, Mr. Freeman? The court does 
not wish to be delayed unnecessarily.” 
The court didn’t wish to appear harsh, 
especially since Bob was so young in the 
practice, but his docket was crowded. 

Bob rose slowly to his feet. “If the 
court please,” he said, “I expect to es- 
tablish by this and other witnesses that 
there was an agreement between these 
two defendants here, whereby the de- 
fendant Bryant was to pay this note and 
mortgage off as a part of the purchase 
price of the land purchased from de- 
fendant Brownell.” 

“And what are the grounds of your ob- 
jection, Mr. Baird?” 

“We object,” said Baird, “on the 
ground that this evidence is incompetent, 
irrelevant, and immaterial, in that its ad- 
mission would tend to vary the terms of 
a written contract by parol evidence, and 
for the further reason that if such an 
agreement was ever made it was within 
the statute of frauds as a contract not 
to be performed within one year, and as 
a promise to answer for the debt, de- 
fault, or miscarriage of another, and 
should therefore have been in writing 
and signed by the promisor or by his. 
agent thereunto duly authorized.” 
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The court considered the question a 
moment. “I can see no reason why coun- 
sel’s objection should not be sustained,” 
said he, “as the authorities uniformly 
hold that—” 

“If the court will pardon me for inter- 
rupting,” began Bob, “I wish to say that 
I hardly think your Honor will accuse 
me of presuming upon the court’s intelli- 
gence in the manner indicated by coun- 
sel. I may add that the particular ques- 
tion at issue has never been decided by 
the courts of this state; yet I have 
briefed the point carefully, and am pre- 
pared to submit numerous authorities 
in support of my contention that the evi- 
dence is clearly admissible, and to show 
that my contention is. supported by the 
weight of authority. I shall be glad 
either to submit my brief or to argue the 
point orally.” 

“The court will say frankly,” and he 
looked at his watch, “that he can see no 
need of arguing this question. Take 
the case of—, however, the court will 
overrule the objection temporarily, and 
take the testimony for what it’s worth. 
If counsel has any authorities in support 
of its admission he may hand them to the 


, 


court, by way of brief, during the noon 


hour. If its admission is not supported 
by such authorities, a motion to strike 
will be entertained. This is probably the 
quickest way to dispose of the matter. 
Let the record show the exception of 
counsel for defendant Bryant. Proceed. 
You may answer the question, Mr. 
Paige.” 

“Vea” 

“State what that conversation was, if 
you remember.” 

“Well, when I handed this deed to Mr. 
Bryant, he gave Mr. Brownell a check 
for six thousand dollars. I said, ‘Dave, 
I thought you told me you were getting 
ten thousand dollars for your ranch; is 
this only a part payment?’ And Mr. 
Bryant spoke up then and said, ‘You see 
it’s this way, Mr. Paige: Ten thousand 
dollars is the purchase price all right, 
but you know there’s a mortgage on the 
land for four thousand dollars payable 
to J. G. Patterson, and I have agreed to 
pay off the mortgage and pay the balance 
of six thousand dollars to Dave.’ And 
Dave, here, says: ‘That’s our contract 
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exactly. This six thousand dollars is all 
the cash I get out of the place. Mr. 
Bryant pays me the balance by taking 
this Patterson mortgage off my hands, 
so that I don’t have anything more to do 
with that.’ 1 think that was about all 
that was said at that time.” 

“T think the court understands that we 
object to all this sort of testimony,” said 
Baird. 

“Yes, the court so understands, and 
the record may so show. The court 1s 
merely taking all this for what it is 
worth, as he stated before. Proceed.” 

“Who was present during that conver- 
sation ?” continued Bob. 

“Mr. Bryant, Mr. 
Letcher, and myself.” 

“Who is Mr. Letcher? Is he here?” 

He is the assistant cashier of our bank. 
He sits just over there.” 

“Was this deed delivered at the time 
this conversation was had?” 

“Yes. It was the delivery of the deed 
that brought the conversation about.” 

“That's all.” 

“No questions by the plaintiff,” said 
Adams. 

“No cross-examination on our part,” 
and Baird slowly rose. “For the purpose 
of saving the time of the court,” said 
he, “we are willing to admit that the 
witness Letcher, and the defendant 
Brownell, will testify substantially as 
the witness Paige has testified.” Baird 
could be very gracious,—when things 
were coming his way. 

“And do you admit it?” asked Bob. 

“We do admit it. We see no need of 
unnecessarily taking up the time of the 
court with such incompetent evidence.” 

“What says the plaintiff?” asked the 
court. 

“Plaintiff admits that the witnesses 
will so testify,” said Adams, and he 
thrummed idly on the table with his fin- 
gers. He had practically lost all interest 
in the case. 

“In that event,” continued Bob, “our 
case is closed.” 

“Defendant Bryant now moves the 
court to strike all of the testimony of- 
fered and submitted by defendant Brow- 
nell, upon the grounds and for the rea- 
sons as stated in his objection to the 
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introduction thereof.” Baird began to 
gather up his papers. 

“The court will take the motion under 
advisement, and be ready to announce 
his ruling at 2 o’clock this afternoon. 
Mr. Freeman, you may leave your brief 
with the court, and if either of the other 
attorneys in the case wish to submit au- 
thorities the court will be glad to con- 
sider them.” By the court’s look and 
manner, however, Bob thought he as 
much as said, “The latter suggestion may 
safely be disregarded.” 

As Bob walked out of the court room 
he found old Dave waiting for him. 
“Young fellow,” said he, “You’ve got 
nerve, but you don’t have sense enough 


“That’s right,” said Bob, “that’s right, 
old man, but I’m going to get me a wife 
that has lots of it. Think I'll be all right 
after that, don’t you?” and he walked 
away in the direction of his office. 

The telephone in the bank jingled. 
“Some one wants to speak to you, Miss 
Mary,” said the bookkeeper. 

“Hello!! That you Mary? Say!! 
Come up to the courthouse this afternoon 
at 2 o'clock and see the fireworks. 
Goin’ to be sumpin doin’—I think. 
Make those guys down there give you 
a half-holiday,—make them fire you, 
anything. You'll be there, will you? 
Good bye.’ And Mary heard the re- 
ceiver click on the hook at the other end 
of the line before she had time to reply. 

Two o'clock came. Bob looked anx- 
iously around to see if Mary had come. 
Yes, there she was on one of the front 
seats, and so was old Dave. Bob hadn’t 
expected to see him, and, in fact, the old 
man hadn’t expected to come until the 
last minute, when he found it was no 
use trying,—he simply couldn’t stay 
away. Baird and Adams came saunter- 
ing in just as the bailiff was going 
through his monotonous, “Hear ye, hear 
ve, hear ye,” etc., and court was open. 

The judge picked up some papers, 
glanced over his spectacles at the at- 
torneys, and began. “Gentlemen, in 
cause No. 1985, J. J. Patterson versus 
George W. Bryant and Dave Brownell, 
the court, having considered the evidence 
adduced by the different parties and the 
objections thereto, together with the brief 
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of counsel, is ready to announce his rul- 
ing on such objections and on the motion 
to strike the testimony of the witnesses 
Paige, Letcher, and Brownell, and to 
render final judgment herein. 

“As the court views it, the only con- 
tention in this case is between the de- 
fendants Bryant and Brownell. It is 
admitted that the plaintiff is entitled to 
judgment for the amount of the note 
sued on, and for the foreclosure of the 
mortgage on the land sold by the defend- 
ant Brownell to the defendant Bryant. 
It is also admitted that this land is now 
worthless, so that the foreclosure of the 
mortgage is really an empty formality, 
and the question which the court is called 
upon to decide is, Against which of these 
two defendants shall the deficiency judg- 
ment (which, under the peculiar circum- 
stances of this case, really means the 
entire judgment) be rendered? 

“Brownell executed the note and mort- 
gage, and subsequently sold and trans- 
ferred the land covered by the mortgage 
to defendant Bryant, by warranty deed, 
wherein the mortgage is not mentioned 
other than to except it from the general 
warranty. The consideration named in 
the deed is ten thousand dollars, and it 
is the contention of defendant Brownell 
that Bryant paid four thousand dollars 
of this consideration by his agreement 
to pay and discharge the Patterson note 
and mortgage, and that he paid the re- 
maining six thousand dollars in cash. 
This agreement, if made, was never re- 
duced to writing, but Brownell has sub- 
mitted evidence, over the objection of 
counsel for defendant Bryant, which, if 
admissible, is fully sufficient to substan- 
tiate his contention. Counsel for defend- 
ant Bryant objects to the introduction of 
the evidence relative to this supposed 
agreement on three different grounds, 
which will be considered separately and 
in the order made. 

“The first ground of objection is, that 
to consider such evidence would, in ef- 
fect, be to vary the terms of a written 
contract by parol evidence. That parol 
evidence is incompetent to vary the terms 
of a written agreement is elementary. 
After a careful examination of the au- 
thorities cited in the brief of counsel for 
Mr. Brownell, the court also finds the 
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law to be that, as stated by the supreme 
court of Wisconsin in the case of Morgan 
v. South Milwaukee Lake View Co. 97 
Wis. 275, 72 N. W. 872, ‘it is also ele- 
mentary that this rule does not inhibit 
proof by parol of a different or greater 
consideration than is expressed in a con- 
veyance. Such evidence does not tend to 
vary or impair the effect of the instru- 
ment as a conveyance of the title, which, 
alone, is its primary purpose.’ To the 
same effect is the Ohio case of Shehy v. 
Cunningham, 25 L.R.A.(N.S.) 1194, 
where appears an extensive note collect- 
ing a large number of authorities on the 
point, my special attention being called 
by counsel to that portion of said note 
beginning at page 1202, entitled: ‘Evi- 
ence to show that the grantee assumed 
existing liens.’ The court will not here 
discuss the many cases examined, but will 
simply refer to said note, where all the 
authorities are collected and fully di- 
gested. It is therefore the conclusion of 
the court that, under the law, the first 
ground of objection is untenable for the 
reason stated. 

“The second ground of objection is 


also untenable, and is not sustained by 


the authorities. The case of Langan v. 
Iverson, 78 Minn. 299, 80 N. W. 1051, 
holds squarely that such a contract is not 
within the statute, since the contract is 
fully performed by one of the parties 
within the year, that is, at the time of the 
delivery of the deed. The same rule is 
announced in Enos v. Anderson, 40 Colo. 
395, 93 Pac. 475, 15 L.R.A.(N.S.) 1087. 

“The third ground of objection is that 
the agreement, if made, was a promise to 
answer for the debt, default, or miscar- 
riage of another, and so is within the 
statute of frauds, and, to be valid, must 
be in writing and signed by the promisor 
or his agent thereunto duly authorized. 
This question seems to have been before 
the courts many times, and by the great 
weight of authority an agreement by 
the purchaser of property, with the ven- 
dor, to pay as part of the purchase price 
an encumbrance to which the property is 
subject, is not such a promise within the 
meaning of the statute of frauds. The 
theory of the decisions is that the promise 
is a promise to pay the purchaser’s own 
debt to the vendor, and the fact that 
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performance of that promise incidentally 
discharges the indebtedness of the vend- 
or to a third person is immaterial. See 
Morgan v. South Milwaukee Lake View 
Co. and Enos v. Anderson, just referred 
to, and the note following the last-named 
case. 

“The court will therefore overrule the 
objection to the evidence and the motion 
to strike the same, and finds from the 
evidence that defendant Bryant agreed 
with his vendor, Brownell, to pay this 
note and mortgage as a part of the pur- 
chase price of the land. This practically 
determines the status of the defendants 
with relation to each other and to the 
plaintiff in this case. The defendant 
Bryant, having assumed and agreed to 
pay this indebtedness, becomes the prin- 
cipal debtor, and the defendant Brownell, 
is liable as surety only. This principal 
liability on the part of the vendee of the 
mortgagor may be enforced by the mort- 
gagee in a suit to foreclose the mortgage. 
See Herrin v. Abbe, 55 Fla. 769, 46 So. 
183, 18 L.R.A.(N.S.) 907, and the au- 
thorities cited in the following notes, 
vis.: 2 LRA. 275; 7 LEA. 3; 5 
L.R.A. 276; 6 L.R.A. 610; and 8 L.R.A. 
315, which hold that such grantee is per- 
sonally liable, even to the extent that the 
mortgagee may maintain a personal ac- 
tion against him on the note and promise, 
without foreclosing the mortgage and 
without joining the mortgagor as a 
party. It therefore follows that the de- 
fendant Bryant is primarily liable for any 
deficiency remaining after the sale of the 
mortgaged premises, and plaintiff may 
have judgment accordingly. It is so or- 
dered.” 

“What’s that, your Honor, what’s 
that?” Baird was gesticulating wildly. 
“Does the court mean to say—” 

Bang! went the court’s gavel. The 
deputy sheriff, who had been peacefully 
snoozing in the clerk’s chair, awoke with 
a start. He rubbed his eyes sleepily as 
he gazed at the form of attorney Free- 
man, just disappearing through the door 
of the court room, and seemed undecided 
whether or not he should hasten after 
him and arrest him as the probable 
cause of the disturbance and the conse- 
quent abrupt ending of his dreams. He 
was decided the next instant, however, 
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by hearing the court announce, “You 
may call the next case, Mr. Clerk,” and 
he again settled back comfortably. 

Mary hurried out and found Bob wait- 
ing for her in the hall. He was strut- 
ting up and down like a pouter pigeon,— 
chest puffed out, thumbs in his armpits, 
and his hat set at a rakish angle. “What 
does all that mean, Bob?” she asked. 

“What does it mean? Well I'll tell 
you. It simply means that one certain 
little old Bobby Freeman is some lawyer ; 
no ?” 

“Yes. I always knew that; but what 
was the judge really talking about all 
that time anyway? Tell me in plain Eng- 
lish so I can understand it.” 

“Couldn’t you understand that? He 
simply said, ‘Mr. Bryant, old top, you 
agreed to pay off that little Patterson 
matter, and save my good friend, Brow- 
nell, the trouble and expense. Now sup- 
pose you come across like a man and do 
as you promised. Otherwise, I fear I 
shall have to smite you on the wrist.’ 
Sabe? But say, Mary, let’s go over to 
my Office right quick; I have a very im- 
portant paper that must be written up 
right away, and I’m afraid to risk Miss 
Jones on it. In fact, you’re the only 
stenographer that I would care to have 
do the work at all. I'll let my poor 
overworked stenog’ off for the balance of 
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the day, so the poor thing can get a little 
much-needed rest. Come on, remember 
this is my busy day.” 

When Freeman and Mary stepped in- 
side the Brownell front gate late that 
afternoon, old Dave was sitting, as usual, 
on his vine-covered porch. He had the 
latest El Paso paper up in front of him, 
but it was plain to be seen that the pages 
were up-side-down. Bob rushed up the 
walk ahead of Mary, and pushed a type- 
written document in front of the old man 
with one hand, while he offered a foun- 
tain pen with the other. “Sign here,” he 
said. 

“What’s this?” exclaimed the amazed 
old gentleman. “What is all this?” 

“This,” replied Bob, “is a conveyance 
to me of all your right, title, and interest 
in, to, and for the love and affections of 
your daughter, Mary, subject only to 
such liens thereon as a dutiful and loving 
father should retain, all of which I agree 
to fully protect. This line, please.” 

The old man reached for the pen and 
as he carefully wrote his name at the 
line indicated, he heaved a long sigh that 
ended, as it sounded to Bob, with, “Well 
I'll be durned.” 
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Pan-American Neutrality 


"[T HE principal nations of South Amer- 
ica have asked the United States to 
co-operate with them in negotiations with 
the belligerent powers of Europe to 
bring about the exclusion of all bellig- 
erent warships from the waters of the 
two Americas, and safeguard the trade 
of Pan-American countries with each 
other. The movement also has for its 
object the removal of possible causes of 
serious friction between the countries of 
this hemisphere and the European bellig- 
erents on questions of neutrality, and it 
is even hoped that an agreement may be 


reached by which no naval battles will be 
fought in American waters. 

The idea that neutral zones may be 
established, within which ships of all na- 
tions may move unmolested, is an exten- 
sion of the original principle of interna- 
tional law, which fixed 3 miles as the 
territorial limit of a nation. This dis- 
tance was agreed upon because it was 
the range of guns in use when the prin- 
ciple was established. Since then the 
range of guns has been extended to more 
than 20 miles, and the wireless has in- 
troduced a new means of communica- 
tion, the use of which may result in a 
breach of neutrality. The countries 
which favor the establishment of a neu- 
tral zone argue that an extension of ter- 
ritorial water to 100 or even 200 miles 
from the coast is just as much an inher- 
ent right of a sovereign nation as was 
the fixing of the 3-mile limit. 

The entire movement is as yet in a 
formative state, and depends very large- 
ly for its progress on the attitude of the 
United States toward it. That the es- 
tablishment of neutral zones for shipping 
in the Western Hemisphere must be en- 
tirely voluntary on the part of the Euro- 
pean belligerents is the view of President 
Wilson. The American countries natur- 
ally would have no control of the waters 
outside of the 3-mile limit bordering on 
their territory, the President said, and 
could place no restrictions on the opera- 
tions of the fleets of other nations ex- 
cept within the 3-mile limit. 

It is obvious that the proposals as out- 
lined are extra-legal in their nature. The 
practices which it is proposed to ask bel- 
ligerents to end are entirely within their 
rights under international law. If they 
accede to the request it will be as an act 
of grace. 

Without hazarding a prediction of the 
final action of the United States, it may 
be assumed that nothing will be done 
likely to prejudice the great influence of 
our government in the ultimate ending of 
the European war. 


666 


es fF 628 Ae Ff 8 8 eeebGec,. SS 4 ote 26 


frm <-_ = fees St 4 


oO 


ee oc J) o& & .) & @ 


= © 











An International Prize Court 


HE establishment of an International 
Prize Court was agreed to by all the 
Powers but Great Britain, and at the In- 
ternational Naval Conference held at 
London a declaration removing the Brit- 
ish objection was signed on February 26, 
1909, together with a code of naval laws 
of war. The House of Commons voted 
for its ratification, but the Lords reject- 
ed it, and the signatories of the original 
convention and of the declaration have 
waited, and are still waiting, for favor- 
able action by Great Britain. 

According to the present practice, a 
court of the belligerent nation capturing 
a neutral merchant ship has the author- 
ity to determine whether the vessel is a 
valid prize. When the proposed Inter- 
national Prize Court is instituted, the 
judgments of national prize courts may 
be brought before it for review. Appeals 
may be made by a neutral power, by a 
neutral individual, or by an individual 
citizen of an enemy power, and by their 
representatives. The international judg- 
es, appointed by the contracting Powers, 
are to be jurists of high reputation, nine 
of the fifteen judges constituting a 
quorum. 

Under the present system, if ships of 
a neutral power are seized as prizes, it 
has the right to make a protest, which 
would ordinarily end in a settlement be- 
fore an award court established for the 
occasion. The advocates of an Inter- 
national Prize Court urge that it would 
work with less delay, and that its very 
existence would cause belligerent powers 
to proceed more carefully in the taking 
of prizes. 

The commerce of warring nations 
must usually be hazdled by neutrals. 
Blockades, searches, and seizure of con- 
traband goods are fruitful sources of 
strife, and liable to be a factor in ex- 
tending disastrously the field of war. 
These considerations make it important 
that an International Prize Court should 
be set up as expeditiously as possible. 
The peace of nations ought no longer to 
be imperiled by the power of a belligerent 
to exercise the anomalous privilege of 
acting as a judge in its own cause, and 
of determining whether it has seized a 
merchant ship on justifiable grounds. 
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Canada and the Monroe Doctrine 


HE Monroe doctrine and its relation 
to the present European war was re- 
cently discussed by ex-President William 
Howard Taft. He has long been recog- 
nized as one of our foremost jurists, and 
probably no one in the United States is 
better qualified to define the legal limits 
and exact significance of the Monroe 
doctrine. 

He said: “The landing of troops in 
Canada by enemies of Great Britain 
would not constitute a violation of the 
doctrine, but an effort to establish a new 
form of government in case of victory 
would. 

“All that the Monroe doctrine would 
consistently require of us would be to 
insist that when the war is over, if Ger- 
many were successful she could not take 
over the territory of Canada and over- 
throw her government and establish her 
own there, or take any oppressive mea- 
sures which would have a similar effect. 
But we would not object to her exacting 
an indemnity if she were the victor.” 

The Melbourne Age regards this view 
as a virtual abrogation of the Monroe 
doctrine. It says: “If this interpreta- 
tion represents the views of the govern- 
ment of the United States, an event of 
first-rate importance to the entire civil- 
ized world has taken place. If the 
Wilson government shares Mr. Taft’s 
opinion, it is very clear that Monroeism 
is a thing of the past, and that the United 
States has abdicated the position she has 
been jealously guarding for a period ex- 
tending upwards of eighty years.” 

This seems to be an extreme view, for 
the doctrine, even as limited by Mr. Taft, 
is a formidable and far-reaching one. 


On the one hand, it can hardly be con- 
tended that Canada may send her troops 
against a foreign power, and yet remain 
immune from attack. On the other 
hand, the invasion of our northern neigh- 
bor by a foreign nation would place 
America in a hard and delicate position. 

The question, however, is not at this 
time a practical one. The Dominion is. 
in no danger of attack so long as the 
British fleet holds the mastery of the 
seas. 
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Some Popular Legal Superstitions 


VERY lawyer is constantly encount- 
ering, in the course of his practice, 
popular misconceptions of legal doc- 
trines, usually tenaciously held, and 
sometimes rashly acted upon to his 
client’s undoing. Some of these beliefs 
are only slightly perverted ; others are so 
grotesquely distorted that some ingenu- 
ity is required to trace them to their 
origin. 

One of the most widely spread of these 
notions, though fortunately a harmless 
one, is that in order to make a valid will 
disinheriting an heir, he must, in the pop- 
ular phrase, be “cut off with a shilling.” 
But, except in the case of children born 
after the execution of the will, in whose 
favor statutes in most of the states pro- 
vide either that the birth of a child shall 
revoke a will previously made if such 
child is not provided for or intentional- 
ly excluded, or that such an after-born 
child (in some states any child or the is- 
sue of a deceased child) not provided for 
or intentionally excluded shall take the 
same share of the estate as if the testa- 
tor had died intestate,—this notion is an 
erroneous one. Blackstone, however, 
finds a foundation for it in the civil law. 
“The Romans,” he says (2 Com. 502), 
“were also.wont to set aside testaments 
as being inofficiosa, deficient in natural 
duty, if they disinherited or totally pass- 
ed by (without assigning a true and suf- 
ficient reason) any of the children of 
the testator. But if the child had any 
legacy, though ever so small, it was a 
proof that the testator had not lost his 
memory or his reason, which otherwise 
the law presumed; but was then pre- 
sumed to have acted thus from some sub- 
stantial cause; and in such case no quere- 
la inofficiosi testamenti was allowed. 
Hence probably has arisen that ground- 
less vulgar error, of the necessity of leav- 
ing the heir a shilling, or some other 
express legacy, in order to disinherit 
him effectually.” 


(A 


Another idea quite generally enter- 
tained, is that a signature is not binding 
unless written in ink. 

Still another curious notion entertain- 
ed in some localities is that an eyewitness 
may not testify to any occurrence seen by 
him “through glass.” This is probably 
attributable to the fact that the imper- 
fections of ancient window glass might 
deceive the onlooker as to what actually 
took place. The writer recalls an in- 
stance adduced by his instructor in Phys- 
ics while lecturing on the refraction of 
light, of a window-pane in his house 
through which passers-by on the oppo- 
site side of the square appeared, on com- 
ing opposite to a church, to leap over the 
steeple. A condition of this sort, brought 
out On cross-examination might affect the 
weight, though not the admissibility, of 
the evidence. 


An English legal periodical recently 
published an inquiry sent to it by a law- 
yer as to the origin of a belief encoun- 
tered by him, that it is no offense to 
throw water on a person, provided the 
water be dirty. A client of his, sum- 
moned for assault, had assured him that 
he had a sufficient defense, because he 
had taken the precaution of putting a 
handful of dirt in the water before 
throwing it. Another correspondent sug- 
gested as the solution the ancient prac- 
tice, before the days of drains and sew- 
ers, of throwing waste water into the 
street. Readers of “Humphrey Clinker” 
will recall the description by Mistress 
Winifred Jenkins, in her letter from Ed- 
inburgh, of how, with a cry of “Gardy 
loo” (Guardez-vous) the contents of the 
family barrel would be discharged out 
of the window, at night, into the street. 
When this practice was prevalent, doubt- 
less the fact that the water was dirty, 
instead of clean, was a circumstance 
tending to show that the wetting of the 
unfortunate passer-by was by misadven- 
ture, rather than by design. 
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Readers’ Comments 


Attorneys’ Certificates 


Editor CASE AND COMMENT: 


I have read with considerable interest an 
article by S. R. Child, of Minneapolis Minn., 
in Readers’ Comments, of the September, 1914, 
number of CasE AND COMMENT, suggesting a 
law substituting attorneys’ certificates in the 
place of affidavits, to be used in cases being 
conducted by them. The reasoning put for- 
ward is that an attorney, being an officer of the 
court, should stand upon the same footing in 
this regard as, for example, the sheriff, who 
makes a certificate of service of process. 

To my mind there are two objections to be 
raised to the proposed piece of legislation, one 
being theoretical and the other practical. As 
to the theoretical: A sheriff in the making 
of a certificate, such as the one above men- 
tioned, acts as a public officer, that is, an of- 
ficer occupying a position created by constitu- 
tion or statute. His duties are imposed upon 
him by statute, and the majority of cases in 
which he would make a certificate are man- 
datory. Therefore the certificate he makes 
is to evidence the performance of acts re- 
quired of him to be performed by law. On 
the other hand, attorneys are not public of- 
ficials; they are officers of the court by which 
they are licensed to practise, and their au- 
thority to practise is in the form of a license, 
which may be taken away by the court grant- 
ing it. Cohen vs. Wright, 22 Cal. 293 Ex 
parte Yale, 24 Cal. 241, Note 17 L.R.A. 244 
In re Wall, 13 Fed. 814, Ex parte Garland, 71 
U. S. (L. ed.) 366. They are not required by 
law to make return, by affidavit, or otherwise 
of any of their acts. If it be true, then, that 
attorneys are not public officials (this being 
by the weight of authority), the distinction be- 
tween them and public officials with reference 
to the making of certificates can readily be 
seen by a reading of § 8592, Minn. Gen. Stat. 
1913, which reads as follows: “Every public 
officer who, being authorized by law to make 
or give a certificate or other writing,” shall 
be guilty of a misdemeanor for making a false 
certificate. 

The proposed change, therefore, will place 
an attorney in a different position than he has 
heretofore occupied, and will, in fact, give 
him official attributes not granted by his li- 
cense. If the service of process by a private 
person must be evidenced by the affidavit of 
such person, why should not the same thing 
be true where such service is made by an 
attorney, who, in that respect, is granted no 
more authority, by statute or otherwise, than 


a private person? The position which an at- 
torney holds as an officer of the court gives 
him no more authority to serve process than 
has any private person. It is true, when an 
attorney is licensed to practise he takes an 
oath to obey the laws and uphold the dignity 
of the court. However, this is simply the 
swearing of allegiance to general morality and 
observance of municipal law. Whereas, the 
sheriff takes an oath faithfully to perform 
the duties of his office; and one of the partic- 
ular duties of this office is the service of 
process. Therefore, having sworn to perform 
that duty faithfully, his certificate that he has 
in the given instance performed it is sufficient. 
With the attorney, however, it is different. 
His position as an officer of the court does 
not impose upon him the duty of making any 
affidavit in the course of a proceeding. The 
required affidavit can, in every instance, be 
made by the client or third parties, and if the 
attorney himself makes it, it is a privilege al- 
lowed him by statute. He does it as a private 
individual, and not as a public officer. 

This much for the theoretical objection. 
The practical objection is somewhat similar 
to that raised to the moral method which was 
adopted by the officials of one of the cantons 
of Switzerland sometime ago, namely, that they 
place at public places boxes wherein the hon- 
est citizens might voluntarily come and deposit 
their taxes. But, alas, the authorities reckon- 
ed not with the frailties of human nature, and 
the deposits so made were not of the currency 
of the realm. Such, I am afraid, would the 
result be if the sanction of an oath were taken 
away in the present instance. The bars would 
then be let down for many a certificate to be 
made and filed by attorneys when, as a matter 
of fact, the facts so certified to did not exist. 
It is true, I think, that attorneys on the aver- 
age are as truthful as any public officer. How- 
ever, it would seem rather dangerous to al- 
low them to testify to a matter in pais, with- 
out the sanction of an oath, when such testi- 
mony is given by them simply as a private 
individual, and in lieu of that of the party to 
the lawsuit, or a third party. It should be 
remembered that they, unlike the sheriff, are 
endeavoring to win their side of the case by 
defeating their opponent, and in such instance 
they may feel that the old adage. “All’s fair 
in love and war,” is applicable in their case. 
While I am an attorney, and consequently do 
not like to run down my profession. any more 
than to hear others do it, nevertheless, I do 
believe that too many pitfalls should not be 
put in the path of human nature. 

Wahpeton, N. D. J. W. Perkins. 
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The cold neutrality of an impartial judge.—Burke. 


Abatement — when is former action 
pending. An action is pending, it is held 
in Pettigrew v. McCoin, 165 N. C. 472, 
81 S. E. 701, annotated in 52 L.R.A. 
(N.S.) 79, so as to abate a subsequent 
action between the same parties, from the 
time of the issuing of the summons, un- 
der a statute providing that an action is 
commenced when the summons is issued, 
although another section provides that 
the court is deemed to have acquired jur- 
isdiction from the time of service of the 
summons. 


Adverse possession — mistake as to 
boundary — intention to claim to fence. 
One who takes and holds possession of 
land as far as a division fence, under the 
mistaken belief that it is his, is held 
in Turner v. Morgan, 158 Ky. 511, 165 
S. W. 684, 52 L.R.A.(N.S.) 106, to gain 
title by adverse possession, if he intends 
to hold to the fence, claiming the land as 
his own, with no concession that there 
may be a mistake as to the location of the 
true line, nor intention to surrender any 
land that may not prove to be his. 


Animal — injury by monkey — liability. 
The owner of a monkey which escapes 
from the cage in which it is confined and 
attacks and injures a person while at lib- 
erty is held answerable in damages for 
the injury so inflicted, in the Mississippi 
case of Phillips v. Garner, 64 So. 735, 
annotated in 52 L.R.A.(N.S.) 377. 


Attorney and client — contingent fee — 
death before trial — effect. The death 
before trial or final settlement of the case, 
of an attorney who has taken a case on a 
contingent fee, is held in Sargent v. 
McLeod, 209 N. Y. 360, 103 N. E. 164, 
annotated in 52 L.R.A.(N.S.) 380, to 
terminate his right to compensation un- 
der the contract, although his services 
result in a settlement of the action and 
payment of a substantial amount to his 
client, and limit recovery by his estate to 
the reasonable value of his services only. 


Bailment — repair. A bailee for hire, 
where the use of the thing bailed is the 
essence of the contract, is held in Wil- 
liamson v. Phillipoff, 66 Fla. 549, 64 So. 
269, annotated in 52 L.R.A.(N.S.) 412, 
to impliedly undertake to keep the thing 
in repair, and must bear such expenses as 
are incident thereto, unless the necessity 
for them arises from some defect in the 
thing against which the bailor has ex- 
pressly or impliedly warranted it. Ex- 
traordinary expenses are charged upon 
the bailor, and the bailee may compel 
reimbursement for them. In general, the 
rule is that, independently of special 
agreement, express or implied, the bail- 
or is not bound to make such repairs as 
are rendered necessary by ordinary wear 
and tear, but he is ordinarily bound to 
provide that the article hired should be 
in good condition to last during the time 
for which it is hired, and beyond that he 
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is liable only for extraordinary expenses 
arising from unexpected causes. 


Bank — payment of check after deposi- 
tor’s death — effect. That a bank which 
in due course of business, and without 
notice, pays a check of a depositor after 
his death, is not bound to account to his 
personal representative for the amount 
so paid, is held in Glennan v. Rochester 
Trust & S. D. Co. 209 N. Y. 12, 102 N. 
E. 537, 52 L.R.A.(N.S.) 302. 


Bills and notes — partner indorsing firm 
paper — liability. A member of a part- 
nership placing his name on the back of 
firm paper before delivery is held in 
Fourth Nat. Bank v. Mead, 216 Mass. 
521, 104 N. E. 377, 52 L.R.A.(N.S.) 
225, to be “a person not otherwise a 
party” to the instrument, within the 
meaning of the provision in the negoti- 
able instruments act that where a person 
not otherwise a party to an instrument 
places thereon his signature in blank be- 
fore delivery, he is liable as an indorser, 
and the claim thereon may be proved 
against his individual estate. This seems 
to be a case of first impression. 


Carrier — duty to one accompanying 
passenger on train. 
the Alabama case of Whaley v. Louisville 
& N. R. Co. 65 So. 140, annotated in 52 
L.R.A.(N.S.) 179, to owe no duty to one 
who accompanies a passenger onto a 
train merely to visit, except to refrain 
from wilfully or wantonly injuring him. 


Carrier — owner of excursion boat — li- 
ability. The owner of an excursion boat 
who contracts to carry a society on an 
excursion for a lump sum, taking only 
those who had tickets purchased from 
the society, is held in McBride v. Mc- 
Nally, 243 Pa. 206, 89 Atl. 1131, to owe a 
ticket holder the duty of a common car- 
rier, and his liability is not limited to that 
of a mere bailee. The recent authorities 
are appended to the foregoing case in 
52 L.R.A.(N.S.) 259, the earlier adjudi- 
cations having been collected in 15 
L.R.A.(N.S.) 425. 


Carrier — shipper’s liability for freight. 
There seems to be but little in the books 
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A carrier is held in’ 
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directly upon the liability of a shipper 
for freight and demurrage upon the re- 
fusal of the consignee to accept the 
goods. The West Virginia case of Bal- 
timore & O. R. Co. v. Luella Coal & 
Coke Co. 81 S. E. 1044, annotated in 
52 L.R.A.(N.S.) 398, holds that in the 
absence of special contract, a shipper of 
coal in carload lots to a consignee who 
declines to receive it is liable to the car- 
rier for the freight, and also for demur- 
rage accruing after he has notice of the 
consignee’s refusal. 


Carrier — transportation of employees — 
liability. An employee of a street car 
company when riding on a regularly 
scheduled car of his employer, in accord- 
ance with the terms of his contract en- 
titling him to free transportation to and 
from work, is a passenger, and a pro- 
vision on the ticket furnished him as evi- 
dence of his right, attempting to relieve 
the carrier from liability for injuring 
him, is held void in Klinck v. Chicago 
City R. Co. 262 Ill. 280, 104 N. E. 669, 
52 L.R.A.(N.S.) 70. 


Conflict of laws — assignment of insur- 
ance — law governing. The right of an 
insured to assign a policy of life insur- 
ance of which his wife is the beneficiary 
is held in Northwestern Mut. L. Ins. Co. 
v. Adams, 155 Wis. 335, 144 N. W. 1108, 
to be determined by the law of the state 
by which the contract of insurance is 
governed, rather than by that of the state 
in which the assignment is executed, 
where the right to assign such a policy 
is in the latter state denied, not on 
grounds of public policy, but on the 
ground that the husband has no property 
in the policy,—at least where the insured 
is not domiciled in that state. Recent 
cases on the conflict of laws as to insur- 
ance contracts are appended to the fore- 
going decision in 52 L.R.A.(N.S.) 275, 
the earlier authorities having been gath- 
ered in 63 L.R.A. 833, and 23 L.R.A. 
(N.S.) 968. 


Constitutional law — minimum wage for 
teachers. That no constitutional right to 
liberty or property is interfered with, or 
unconstitutional privilege or immunity 
granted, by a state making it a penal of- 
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fense to pay less than a prescribed mini- 
mum wage to school teachers, is held in 
the Iowa case of Bopp v. Clark, 147 N. 
W. 172, 52 L.R.A.(N.S.) 493, which 
seems to be a case of first impression in 
dealing with the minimum wage as ap- 
plied to teachers and other employees of 
like character. 


Contracts — public policy — vow of 
poverty. The agreement expressed in the 
constitution of a monastic brotherhood 
incorporated by special act, that the gains 
and acquisitions of members shall belong 
to the order, is held not opposed to public 
policy in Order of St. Benedict v. Stein- 
hauser, 234 U. S. 640, 58 L. ed. 1512, 34 
Sup. Ct. Rep. 932, where the constitution 
expressly recognizes the privilege of 
withdrawal; and the order is therefore 
entitled to all the personal property left 
by a deceased member, including that de- 
rived from his literary labors. The re- 
cent cases on public policy, as related to 
communistic life or tenure of property, 
accompany the foregoing decision in 52 
L.R.A.(N.S.) 459, the earlier authori- 
ties having been gathered in a note in 8 


L.R.A.(N.S.) 909. 


Convict — contract — validity. A per- 
son convicted of a felony is held not de- 
vested under the Oklahoma statutes, in 
Byers v. Sun Sav. Bank, 139 Pac. 948, 
annotated in 52 L.R.A.(N.S.) 321, of all 
rights whatever and rendered absolutely 
civiliter mortuus, but may contract with 
an attorney or other person to obtain a 
parole, a pardon, or to sue for a writ of 
habeas corpus, and this, in the absence of 
an express statute to the contrary or 
some express provision. 


Covenant — restriction to dwelling house 
— apartment house. A four-story apart- 
ment house, each apartment being suit- 
able for only separate use as a housekeep- 
ing apartment, is held in Johnson v. 
Jones, 244 Pa. 386, 90 Atl. 649, 52 
L.R.A.(N.S.) 325, not a violation of a 
covenant in deeds of a subdivision of city 
property, inserted so that buildings or 
structures upon the property might har- 
monize and tend to beautify the entire 
neighborhood and advance values, which 
provide that nothing but a church or 
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dwelling house and the necessary out- 
buildings shall ever be erected upon any 
part of the land. 


Crematory — power to prohibit. The 
first case involving regulations of crema- 
tories of human bodies seems to be Ab- 
bey Land & Improv. Co. v. San Mateo 
County, 167 Cal. 434, 139 Pac. 1068, 52 
L.R.A.(N.S.) 408, which holds that an 
attempt by a county to forbid the main- 
tenance of more than one crematory in 
any township is invalid as an unconsti- 
tutional interference with property 
rights, so far as it applies to the location 
of one in a cemetery which has been es- 
tablished in a locality devoted to ceme- 
teries, with few dwellings in the immedi- 
ate vicinity, and no buildings devoted to 
business except to that of burying the 
dead. 


Damages — for conversion of logs. The 
damages for the inadvertent conversion 
by a railroad company of logs reserved 
by the former owner when deeding the 
right of way, and cut and piled along the 
right of way, awaiting removal by him, 
are held in Gunstone v. Chicago, M. & 


P. S. R. Co. 79 Wash. 629, 140 Pac. 907, 
annotated in 52 L.R.A.(N.S.) 392, to be 
the value of the logs where piled, and 
not their value after having been trans- 
ported to market. 


Damages — injury to standing trees. 
The true measure of the damages for the 
injury to and destruction of standing 
forest trees by fire is held in Reynolds v. 
Great Northern R. Co. 119 Minn. 251, 
138 N. W. 30, to be the diminution in the 
value of the land caused by such injury. 

The recent cases on the measure of 
damages for the wrongful cutting or de- 
struction of standing timber are append- 
ed to the foregoing decision in 52 L.R.A. 
(N.S.) 91, the earlier adjudications hav- 
ing been gathered in notes in 18 L.R.A. 
(N.S.) 244, and 19 L.R.A. 653. 


Damages — loss of profits on contract. 
A railroad company which negligently 
set fire to and destroyed standing timber 
which another had contracted to cut, 
without knowledge of the contract, is 
held not liable for his loss of profits 








thereby caused, in Thompson v. Sea- 
board Air Line R. Co. 165 N. C. 377, 81 
S. E. 315, annotated with recent cases 
in 52 L.R.A.(N.S.) 97, the earlier deci- 
sions having been presented in 18 L.R.A. 
(N.S.) 250. 


Damages — punitive — perversity. That 
the allowance of $5,000 as punitive dam- 
ages as a punishment deterrent and ex- 
ample in a seduction case cannot be set 
aside for perversity, although larger than 
might have been allowed by other men, is 
held in Luther v. Shaw, 157 Wis. 234, 
147 N. W. 18, annotated in 52 L.R.A. 
(N.S.) 85. 


Eminent domain — destruction of switch 
connection — right to compensation. The 
destruction by the elevation of railroad 
tracks, of a switch connecting neighbor- 
ing property with the railroad, which the 
railroad company is under no obligation, 
contractual or otherwise, to maintain, is 
held in Otis Elevator Co. v. Chicago, 263 
Ill. 419, 105 N. E. 338, annotated in 52 
L.R.A.(N.S.) 192, not to be within the 
operation of a constitutional provision 
requiring compensation for property 
damaged by public use. 


Eminent domain — discontinuance of pro- 
ceedings — liability for loss — prevention of 
lease. An unusual question was present- 
ed in Re Pittsburg, 243 Pa. 392, 90 Atl. 
329, annotated in 52 L.R.A.(N.S.) 262, 
which holds that the loss occasioned to 
a property owner by the termination of 
negotiations for a lease of his property, 
due to the institution of proceedings by 
a municipal corporation to condemn a 
portion of the property for public use, is 
not within a statutory provision requir- 
ing the city upon discontinuance of such 
proceedings, prior to the entry upon, tak- 
ing or appropriation of, or injury to, any 
property or materials, to pay any actual 
damage, loss, or injury sustained by rea- 
son of such proceedings. 


Evidence — dying declarations — weight. 
Dying declarations, being in their nature 
secondary evidence and subject to many 
infirmities, are not ordinarily entitled to 
the same weight or credence as living 
witnesses under oath and subject to 
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cross-examination, the question of 
weight being one for the jury, and it is 
held error in the New Mexico case of 
State v. Valencia, 140 Pac. 1119, anno- 
tated in 52 L.R.A.(N.S.) 152, to instruct 
the jury that such evidence is of no more 
weight than if the deceased was present 
and testifying, because such instruction 
is calculated to lead the jury to consider 
that dying declarations are entitled to the 
same weight as the testimony of living 
witnesses under oath and subject to cross- 
examination. 


Evidence — opinion as to damages. In 
an action against a railroad company for 
damages for personal injuries, it is held 
prejudicial error in the Oklahoma case 
of Chicago, R. I. & P. R. Co. v. Teese, 
140 Pac. 1166, annotated in 52 L.R.A. 
(N.S.) 167, to allow the plaintiff to testi- 
fy as to the quantum of damages sus- 
tained, as it is an invasion of the province 
of the jury. 


False pretenses — obtaining money for 
short weight. One who delivers short 
weight for a full price is held guilty in 
the North Carolina case of State v. Ice 
& Fuel Co. 81 S. E. 737, 52 L.R.A.(N.S.) 
216, of obtaining property by false pre- 
tenses, although the purchaser suspects 
that the seller gives short weight and 
makes the purchase to verify his suspi- 
cion, if he cannot determine the fact 
without weighing the commodity sold. 


Fence — failure to maintain — liability. 
The provisions of the fence act (2 Comp. 
Stat. 1910, p. 2299), requiring adjoining 
owners to make and maintain their re- 
spective proportions of partition fences, 
are held in the New Jersey case of Van 
Nest v. Dealaman, 90 Atl. 308, anno- 
tated in 52 L.R.A.(N.S.) 99, to impose 
no liability on an owner who is in de- 
fault, for accidental injury to animals of 
the adjoining owner, which stray upon 
his land by reason of the defect in the 
fence which he failed to repair. It 
should be noted that the decision is upon 
the ground that the fence act creates no 
liability on the part of a delinquent own- 
er for accidental injury to trespassing 
animals which would have been prevent- 
ed by his performance of the statutory 
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duty to build and maintain a fence, and 
the court did not go into the question 
whether the failure to repair the fence 
should be regarded as the natural and 
proximate cause of the death of plain- 
tiff’s cow, observing, however, that this 
question has been adversely decided else- 
where. 

In Kelsey v. Rebuzzini, 87 Conn. 556, 
89 Atl. 170, 52 L.R.A.(N.S.) 103, it is 
held that the neglect of a property own- 
er to repair a division fence along his 
neighbor’s pasture is not the proximate 
cause of death of cattle pastured there 
which stray through the fence and reach 
the land of a third person, where they 
eat grass poisoned by a spraying mixture, 
if the owner of the fence did not know 
of the poison or the likelihood of injury 
to the cattle through his failure to repair 
the fence. 


Fraud — undue influence. He who 
obtains property by will or otherwise, 
through undue influence, or consciously 
taking advantage of incompetency of the 
owner, is held in Boardman v. Lorentzen, 
155 Wis. 566, 145 N. W. 750, to com- 
mit a fraud of most serious character. 
The case law pertaining to undue in- 
fluence in the conveyance or transfer of 
property is appended to the foregoing 
decision in 52 L.R.A.(N.S.) 476. 


Highway officer — liability — defective 


highway. The personal liability of high- 
way officers for negligence was consider- 
ed in Tholkes v. Decock, 125 Minn. 507, 
147 N. W. 648, annotated in 52 L.R.A. 
(N.S.) 142, in which case defendants, 
township highway officers, in the repair 
of a road within their district, removed 
a culvert extending across the same, and 
negligently and carelessly left the ditch 
resulting from the removal of the culvert 
open and exposed overnight, without 
lights, guards, or warnings of any kind, 
and plaintiff, while traveling along the 
road, unaware of the dangerous condi- 
tion thereof as negligently left by such 
officers, was injured. It was held that 
defendants are liable for the injuries thus 
occasioned, notwithstanding the fact that 
the town of which they were officers is 
not liable. 


Comment 


Homicide — effect of intoxication. Be- 
tween the two offenses, murder in the 
second degree and voluntary manslaugh- 
ter, the drunkenness of the offender is 
held in the New Mexico case of State 
v. Cooley, 140 Pac. 1111, to form no 
legitimate matter of inquiry; if the kill- 
ing is unlawful and voluntary, and with- 
out deliberate premeditation, the offense 
is murder in the second degree, malice 
being implied, unless the provocation 
were of such character as would reduce 
the crime to voluntary manslaughter, for 
which offense a drunken man is equally 
responsible as a sober one. The recent 
authorities on drunkenness as a defense 
to homicide accompany the foregoing de- 
cision in 52 L.R.A.( N.S.) 230, the ear- 
lier cases having been gathered in notes 
in 36 L.R.A. 470; 13 L.R.A.(N.S.) 
1024; and 25 L.R.A.(N.S.) 376. 


Husband and wife — action by wife for 
husband’s tort. The right of a wife to 
sue her husband for a personal tort de- 
pends entirely upon statutory provisions, 
as it is clear that at common law neither 
spouse could maintain an action against 
the other for such a cause. And the 
construction of the so-called married 
women’s statutes depends, of course, up- 
on the particular provisions of each. 
There are two general classes of such 
statutes to wit, statutes leaving the 
foundation of the marriage status un- 
changed, and merely providing excep- 
tions to the necessary consequences of 
that status,—in construing which stat- 
utes, it may properly be held that such 
exceptions are limited by the necessary 
import of the language defining them,— 
and statutes which may be held to change 
the foundation of the legal status of hus- 
band and wife, namely, their legal iden- 
tity. Under the latter class of statutes, 
there would seem to be no difficulty in 
holding, as is held in Brown v. Brown, 
88 Conn. 42, 89 Atl. 889, annotated in 
52 L.R.A.(N.S.) 185, that under stat- 
utes preserving to a married woman her 
rights to own property and transact busi- 
ness in her own name, she may maintain 
an action in her own name against her 
husband for assault and false imprison- 
ment. 

So, it is laid down in the Oklahoma 
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case of Fiedler v. Fiedler, 140 Pac. 1022, 
52 L.R.A.(N.S.) 189, that in an action 
by a wife against a former husband for 
injuries received from a gunshot wound 
maliciously inflicted by the husband dur- 
ing coverture, the fact that such wounds 
were inflicted in such manner during 
coverture constitutes no defense to the 
action. 

Under the Oklahoma Constitution and 
statutes the court holds that a married 
woman may maintain an action for in- 
juries to either her natural or statutory 
rights the same as though she were a 
feme sole, including an action against a 
former husband for a tort maliciously in- 
flicted during coverture. 


Husband and wife — rape of wife — 
action by husband. That a man may 
maintain an action for damages for the 
rape of his wife, is held in the Michigan 
case of Hirdes v. Gross, 146 N. W. 646, 
annotated in 52 L.R.A.(N.S.) 373. 


Injunction — executive officer — minis- 
terial duties. Courts cannot, by injunc- 
tion, mandamus, or other process, it is 
held in Cooke v. Iverson, 108 Minn. 388, 
122 N. W. 251, annotated in 52 L.R.A. 
(N.S.) 415, control or direct the head 
of the executive department of the state 
in the discharge of any executive duty 
involving the exercise of his discretion; 
but where duties purely ministerial in 
character are conferred upon the chief 
executive, or any member of the execu- 
tive department, as defined by our Con- 
stitution, and he refuses to act, or where 
he assumes to act in violation of the Con- 
stitution and laws of the state, he may 
be compelled to act or restrained from 
acting, as the case may be, at the suit 
of one who is injured thereby in his per- 
son or his property, for which he has no 
other adequate remedy. 


Insurance — indemnity — refusal to set- 
tle — liability for judgment. That an in- 
demnity insurer with liability limited to 
a certain amount for each claim, and 
the absolute control over the question of 
settlement or litigation, does not, by re- 
fusing permission to settle a claim, ren- 
der itself liable in excess of its un- 
dertaking, for the amount which the 
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judgment recovered exceeds the amount 
which the claim might have been settled 
for, is held in C. Schmidt & Sons Brew- 
ing Co. v. Travelers’ Ins. Co. 244 Pa. 
286, 90 Atl. 653, annotated with recent 
cases in 52 L.R.A.(N.S.) 126. 


Judgment — foreign — publication of 
service — enforcement. That the courts 
of this country will not enforce a judg- 
ment rendered by the courts of the coun- 
try of his former residence, upon service 
by publication against one who is resid- 
ing here when the publication is made, 
and has announced his intention of be- 
coming a citizen of this country, is held 
in Grubel v. Nassauer, 210 N. Y. 149, 
103 N. E. 1113, 52 L.R.A.(N.S.) 161. 


Libel — publication of court papers — 
absence of judicial action. The publica- 
tion of libelous matter stated in a com- 
plaint which has not been brought to the 
attention of the court, except so far as 
necessary to secure leave to file it after 
the return day, is held not privileged in 
Lundin v. Post Publishing Co. 217 Mass. 
213, 104 N. E. 480, annotated in 52 
L.R.A.(N.S.) 207. 


Master and servant — automobile acci- 
dent — who liable. An automobile manu- 
facturer who, after selling a car, dele- 
gates one of his employees, at the pur- 
chaser’s request, to drive the car to the 
city limits, from which place the pur- 
chaser, who is an experienced automobil- 
ist, is to drive it to destination, is held 
not answerable in the Michigan case of 
Janik v. Ford Motor Co. 147 N. W. 510, 
52 L.R.A.(N.S.) 294, for injury by the 
driver to a person on the street, where 
the purchaser is in the car at the time 
of the accident, although he has given no 
directions except as to the route which 
he wishes to travel. 


Master and servant — brakeman running 


ahead of train to switch — negligence. An 
experienced brakeman is held negligent 
in the Missouri case of Williams v. Kan- 
sas City Southern R. Co. 165 S. W. 788, 
annotated in 52 L.R.A.(N.S.) 443, in 
jumping, on a dark night, from the pilot 
of an engine drawing a loaded train, and 
running between the rails in order to 





676 


reach and throw a switch before the train 
reaches it, with nothing but a red lantern 
to furnish light, so that he cannot hold 
the railroad company liable in case he 
stumbles over an uneven place in the 
track, and is caught and injured by the 
train, although he acts upon a custom to 
place trains on sidings by beating them 
to the switches. 


Master and servant — garage keeper — 
chauffeur — owner in car. The keeper of 
a garage, who furnishes from time to 
time, as desired for compensation, a 
chauffeur whom he selects and pays, for 
a car stored in his garage, is held liable 
in Ouellette v. Superior Motor & Mach. 
Works, 157 Wis. 531, 147 N. W. 1014, 
52 L.R.A.(N.S.) 299, for an injury neg- 
ligently inflicted by him upon a person 
on the highway while he is operating the 
car, although the owner is in the car at 
the time, if the latter assumes no direc- 
tion or control over the manner of driv- 
ing, further than to state where he de- 
sires to go. 


Master and servant — injury to railroad 


employee — unloading rails — statutory 
protection. A railroad employee injured 
while assisting other employees in un- 
loading rails from a car moved from 
place to place along the road where rails 
were needed for repairing the track is 
held in the Iowa case of Lammars v. 
Chicago G. W. R. Co. 143 N. W. 1097, 
52 L.R.A.(N.S.) 199, not within the pro- 
tection of a statute making a railroad 
company liable for injuries to employees 
by the negligence of other employees, 
when the wrongs are in any manner con- 
nected with the use and operation of any 
railroad. 


Master and servant — negligence with 
respect to compressed air — liability for in- 
jury. A master, it is held in Robinson v. 
Melville Mfg. Co. 165 N. C. 495, 81 S. 
E. 681, may be found to be negligent in 
permitting a compressed air hose to lie 
about the floor of his factory without 
supervision or warning to employees of 
the danger from it, so as to be liable for 
the injury inflicted upon an employee, by 
a coemployee who releases the air against 
his person, in sport, in such a manner 
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that it enters his body and ruptures and 
mangles the soft parts thereof. Recent 
cases on the liability of a master for in- 
juries inflicted upon an employee ma- 
liciously or in sport by other employees 
are appended to the foregoing decision in 
52 L.R.A.(N.S.) 385, the earlier authori- 
ties having been presented in 34 L.R.A. 
(N.S.) 109. 


Mine — oil and gas lease — construction 
of road. A person having the right to 
go upon another’s land “to bore and de- 
velop said land for oil and gas, with the 
necessary usual and convenient rights” 
therefor, is held in the West Virginia 
case of Coffindaffer v. Hope Natural Gas 
Co. 81 S. E. 966, 52 L.R.A.(N.S.) 473, 
to have the right to build a road over the 
land, when necessary to haul machinery 
and material to the place selected for 
drilling a well. 


Negligence — attractive nuisance. That 
a sand pile and mortar box containing 
slaking lime covered with sand which is 
necessary for the preparation of mortar 
are attractive to children is held in Zart- 
ner v. George, 156 Wis. 131, 145 N. W. 
971, 52 L.R.A.(N.S.) 129, not to render 
necessary a fence or covering when they 
are located on private property, to pre- 
vent injury to trespassing children by the 
hot lime. 


Negligence — attractive nuisance — 
empty alcohol barrel. A railroad com- 
pany is held not negligent in the Arkan- 
sas case of St. Louis, I. M. & S. R. Co. 
v. Waggoner, 166 S. W. 948, 52 L.R.A. 
(N.S.) 181, in leaving an empty alcohol 
barrel on the platform at destination, al- 
though it has a caution notice upon it, if 
the notice was put on the package when 
full, and its rules did not require such 
notices on empty packages, so as to ren- 
der it liable for injury to a child who 
removes the stopper and places a lighted 
match at the vent, causing an explosion 
of gas formed from the small amount of 
liquid left in it. 


Negligence — unsafe property — injury 
to cattle. That one in possession of un- 
fenced land is not liable for injury to 
cattle straying thereon from a_ public 
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range, because he maintained a ditch or 
spillway on it in an unguarded condition, 
into which the cattle fell, although the 
cattle were rightfully permitted to roam 
on the range, is held in the Wyoming case 
of Gillespie v. Wheatland Industrial Co. 
140 Pac. 832, annotated in 52 L.R.A. 
(N.S.) 133. 

And it is held in the Idaho case of 
Strong v. Brown, 140 Pac. 773, 52 
L.R.A.(N.S.) 140, that a miner or pros- 
pector is not bound to protect a shaft or 
pit constructed in the course of his oper- 
ations, to prevent injury to stock which 
has a right to run at large, and may, if 
the openings are not protected, fall into 
them. 


Note — extension — oral agreement. 
An oral agreement by the parties to a 
promissory note, the one to keep the 
amount called for and pay interest there- 
on for a specified time after the note falls 
due, and the other to permit him to do 
so, is held in Lahn v. Koep, 139 Iowa, 
349, 115 N. W. 877, to constitute a valid 
extension for the time specified. An ex- 
tensive note, in which the cases on con- 
sideration for a subsequent agreement 
extending time of payment are collated, 
accompanies the foregoing decision in 52 


L.R.A.(N.S.) 327. 


Partnership — collateral deals of member 
— duty to account. A member of a part- 
nership engaged in the sale of real estate 
on commission is held not liable in Shrad- 
er v. Downing, 79 Wash. 476, 140 Pac. 
558, annotated in 52 L.R.A.(N.S.) 389, 
to account to the partnership for profits 
made by purchasing tracts of land for 
subdivision and resale, if the partnership 
cannot finance the deal and the property 
is placed with it for resale at the usual 
commission. 


Postofiice — lottery — prize depending 
on neatest solution of puzzle. That letters 
relating to a scheme by which prizes of 
varying amounts are to be given for the 
neatest solution of a simple puzzle are 
not within the provisions of the Federal 
Penal Code excluding from the mails let- 
ters concerning any lottery, gift enter- 
prise, or similar scheme offering prizes 
dependent in full or in part upon lot or 


chance, is held in Eastman v. Armstrong- 
Byrd Music Co. 212 Fed. 662, annotated 
in 52 L.R.A.(N.S.) 108. 


Religious society — action for pastor's 
salary. One called to supply for a term 
the pulpit of a church in a denomination 
whose pastors are ordinarily appointed 
by a bishop, and whose salary is based 
upon the amount of voluntary subscrip- 
tions which can be collected as estimated 
by the official board, is held in the Wash- 
ington case of Baldwin v. First M. E. 
Church, 140 Pac. 673, not entitled to 
maintain an action against the society for 
the amount of subscriptions which prove 
to be uncollectable. The recent cases on 
liability for the salary of a pastor ac- 
company the foregoing decision in 52 
L.R.A.(N.S.) 171, the earlier authori- 
ties having been gathered in a note in 


38 L.R.A. 687. 


State — ordinance of 1787. The ef- 
fect of the admission of a state into the 
Union upon the ordinance of 1787 was 
considered in the Ohio case of State ex 
rel. Donahey v. Edmondson, 105 N. E. 
269, annotated in 52 L.R.A.(N.S.) 305, 
which holds that the ordinance of 1787 
was entirely superseded by the Constitu- 
tion of the state when it was admitted 
into the Union. Ohio then became a 
sovereign state, with as full and complete 
rights of sovereignty, and as free from 
the operation of the articles of the ordi- 
nance of 1787, as any of the original 
states, party to the Federal compact. 


Subscription — effect of oral promises on 
liability. That a subscription to a fund 
to provide a building and site for a 
Young Men’s Christian Association 
building, which is stated to be in con- 
sideration of the subscriptions of others 
provided a certain amount is subscribed, 
cannot be defeated by the alleged breach 
of promises made him by the one solicit- 
ing the subscription as to the character 
and arrangement of the grounds, the 
time of erection of the building, the bene- 
ficiaries of its privileges, and the use of 
the property, is held in the Arizona case 
of Hurley v. Young Men’s Christian 
Asso. 140 Pac. 816, 52 L.R.A.(N.S.) 
220. 
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[Note.—The more important of these decisions will be reported, with full annotations, in British Ruling Cases. } 


Attorneys — ordering photographs to be 
used on trial — personal liability. A so- 
licitor is not personally liable for the 
price of photographs ordered by him, to 
be used on a trial, where the photogra- 
pher knew that the solicitor was acting 
on behalf of his client, and no customary 
liability in such cases is proved. Wake- 
field v. Duckworth, 31 Times L. R. 40, 
49 L. J. (Notes of Cases) 641. 


Benevolent associations — incorporation 
of subordinate lodge — dissolution — dispo- 
sition of property. The incorporation of a 
subordinate lodge does not render it a 
body independent of the main society 
(also incorporated and whose charter 
contains a provision allowing any sub- 
ordinate lodge to become incorporated), 
so as to prevent the operation of a pro- 
vision in the charter of the society that 
on the dissolution of a subordinate lodge 
all its property shall vest in the grand 
council, to be applied, first, in payment 
of debts of the lodge, and the balance as 
deemed best for the general interests of 
the order. McPherson v. Grand Coun- 
cil Provincial Workmen’s Asso. 50 Can. 


<7. 


Carriers — right to lien for general bal- 
ance due from purchaser, as against vendor 
stopping goods in transit — effect of con- 
dition in bill of lading. Although conced- 
ing that ordinarily, in the absence of a 
contract provision, an unpaid seller’s 
right of stoppage takes precedence of a 
carrier's lien for a general balance, 
though not of his lien for the special 
charges on the goods, the English Court 
of Appeal holds, in United States Steel 
Products Co. v. Great Western R. Co. 
[1914] 3 K. B. 567, 83 L. J. K. B. N.S. 
1650, that this rule is displaced by a pro- 
vision in the consignment note, that “all 
goods delivered to the company will be 
received and held by them subject to a 
lien for money due to them for the car- 
riage of and other charges upon such 
goods, and also to a general lien for any 
other moneys due to them from the own- 
ers of such goods upon any account.” 


In putting this construction upon the con- 
dition, the court reversed the decision of 
Pickford, J., in [1913] 3 K. B. 357, who 
held that such condition merely meant 
that the carrier shouldnot be bound to 
deliver the goods to the consignees until 
the consignees had discharged any debt 
due in respect of all goods which had 
been carried for them. 


Contracts — covenant against competing 
— breach. A provision in a partnership 
agreement that an outgoing partner shall 
not, for a certain period, carry on or 
engage or be interested in any business 
“of a nature similar to or competing or 
interfering with the business of the part- 
nership or any part of such business, 
within a radius of one mile of the prem- 
ises of the said partnership,” is violated 
by an outgoing partner’s acting as agent 
for the selling and letting of houses with- 
in the radius, although his office is lo- 
cated outside the radius. Hadsley v. 
Dayer-Smith, 111 L. T. N. S. 479, 83 
L. J. Ch. N. S. 770. 


Deeds — restrictive covenants — apart- 
ment house as a ‘detached dwelling.”” That 
an apartment house intended for occupa- 
tion by several families is not a “de- 
tached dwelling house,” within the mean- 
ing of a provision in a deed of land re- 
stricting the character of the structure 
to be erected thereon, is held by a divided 
court in Pearson v. Adams, 50 Can. S. 
C. 204, reversing 28 Ont. L. Rep. 154. 


International law — alien enemy — right 
to appear. The growth of what may be 
termed “internationalism,” with its con- 
comitant of international conventions, has 
necessitated some change in the status 
accorded to alien enemies. A recent and 
important decision of the English ad- 
miralty court declares that where the 
owner of a captured vessel avows his 
enemy character without qualification, he 
is not a persona standi in judicio, and 
is not a person who has a right to be 
heard; but that where a person avers 
that, though a subject of the enemy state 
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in general, he is entitled to any protec- 
tion, privilege, or relief under any inter- 
national convention, he is entitled to ap- 
pear as a claimant and to argue his claim 
before the court. The court points out, 
however, that this is not a matter of in- 
ternational law, no such right being giv- 
en internationally by the treaties or con- 
ventions which bind the belligerents, or 
universally accepted by civilized states, 
but a rule of practice in the admiralty 
court, which seeks to conform its prac- 
tice to sound ideas as to what is fair and 
just. The Mowe, 31 Times L. R. 46, 49 
L. J. (Notes of Cases) 626. 


Sales — automobile “fully equipped” — 
parole evidence to explain term. Parole evi- 
dence is admissible to show that the term 
“fully equipped,” used in a written con- 
tract for the sale of an automobile, 
means, according to the usage of the 
trade, “plain tires,” and not tires of a 
more expensive character. Halifax 
Automobile Co. v. Redden, 48 N. S. 20. 


Seamen — duty of shipowner to one fall- 
ing overboard. That there is no legal ob- 
ligation upon a vessel owner to rescue a 
seaman who, through his own negligence, 
falls overboard while skylarking with 
other sailors, so as to render actionable a 
failure to use all reasonable means to 
save him from drowning, is held in Van- 
valkenburg v. Northern Nav. Co. 30 Ont. 
L. Rep. 142, the ground of the decision 
being that the voluntary action of the 
seaman in putting himself in a position of 
danger,.from the fatal consequences of 
which there was no escape except through 
the defendant’s intervention, could not 
create legal obligation on the defendant’s 
part to stop the ship or adopt other 
means to save the deceased. “It was no 
term, express or implied, of the contract 
of hiring that they should protect him 
from the consequences of his own negli- 
gence.” 


Trusts — charitable subscription — rights 
of subscriber in unexpended surplus. That 
the unexpended balance of a fund raised 
by subscription for a charitable purpose 
belongs to all the subscribers rateably in 
proportion to their subscriptions, irre- 
spective of date, is held in Re British Red 
Cross Balkan Fund [1914] 2 Ch. 419. 
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Wills — construction — gift to class — 
vesting. Re Firth [1914] 2 Ch. 386, 
holds that under a bequest of a sum of 
money in trust to pay the income to tes- 
tator’s daughter N. for her life, and after 
her death to pay the proceeds of the in- 
vestments to her children, and if there 
should be no children of N. living at her 
death “then to pay over the proceeds 

unto the children of my said son 
W. in equal parts or shares, or the whole 
to one child, if there should be only one 
child living ‘of the said W.,” the repre- 
sentatives of those of the children of W. 
who have died during the continuance of 
the estate for life are entitled to par- 
ticipate in the distribution, all the chil- 
dren of W. taking vested interests, sub- 
ject only to be divested in an event which 
did not happen, namely, there being only 
one child surviving W. 

Wills — construction — residuary gift to 
executor. A testamentary provision that 
“after the aforesaid legacies have been 
duly paid, the remainder or residue of 
my property (if any) shall be at the dis- 
cretion of my executor and at his own 
disposal,” is held in Re Howell, 83 L. 
J. Ch. N.S. 811, not to give the executor 
the residue in his personal, but in his 
representative, capacity, in which ca- 
pacity he holds it as trustee for the next 
of kin. 

Workmen’s compensation — drunkenness 
causing accident— accident arising out of 
employment. A sailor returning from 
shore leave to his ship at night in a 
drunken condition started to mount the 
gangway from the quay to the ship, and 
when part of the way up overbalanced, 
fell, and was killed. It was found on the 
evidence that the primary cause of the 
accident was the man’s drunken condi- 
tion, but that there were really two con- 
current causes for the accident,—first, 
the fact that he was mounting the gang- 
way to return to his employment, and 
was thereby subjected to a special risk; 
and secondly, his drunken condition. It 
was held (Pickford, L. J., dissenting) 
that the accident, though happening with- 
in the ambit of the sailor’s employment, 
was not one arising out of his employ- 
ment within the meaning of the work- 
men’s compensation it Nash sv. 
“Rangatira,” 83 L. J. K. B. N. S. 1496. 











O gentle reader! You would find 


A tale in everything.— Wordsworth. 


England has a law 


Dog Quarantine. : 
regulating the importation of dogs, which 
has caused great grief to refugees forced 


to seek the safety of British soil. The 
law requires all dogs to be held in quar- 
antine for six months before they can 
be given liberty in England, and officials 
at ports of entry have no authority to 
waive it in any case. 

Many Belgian women and children 
saved their dogs when war drove them 
from home, and managed to keep their 
pets through all the rush and scramble 
of the exodus, but when they reached 
Folkstone, Dover, or other ports of en- 
try, they were told that English laws 
would not admit animals which are not 
held for six months. 


One woman at Folkstone asked to be 
taken back to Ostend with her dog, but 
Ostend was closed. In fact it was prob- 
ably in the hands of the Germans, who 
held less terror for her than the order 
that she must leave her dog. Finally 
she consented to have one of her friends 
drown the pet, as she said she could not 
bear to have it locked up in a compound 
for six months. 

Few refugees had any knowledge of 
the strict English law about animals. 
However, some of the experienced trav- 
elers who came from Belgium managed 
to slip small pets past inspectors because 
of the great rush and the hurried exami- 
nation given all luggage. 

One Flemish refugee brought his wife, 
eleven children and a dog to Folkstone. 
He was penniless, but unwilling to part 
from the dog, and asked that quarters 
be obtained for the family in Folkstone, 
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so they might be able to visit the dog 
every day. 


How Tolstoi Made His Will. How 
Tolstoi made his will is told in the annual 
of the Tolstoi Society by Alexej Serge- 
jenko, who was one of the witnesses. 

On July 22, 1910, he was summoned 
by a lawyer, who said that Tolstoi want- 
ed to make his will without an hour’s 
delay. They rode away at once to the 
meeting place, a mile from Tolstoi’s 
home. He met them, and led the way 
into a dense forest. 

“In the thickest part of all,” the nar- 
rative continues, “we stopped at a big 
stump of a tree. Tolstoi sat down on 
the stump, took a fountain pen from his 
pocket, and asked for a sheet of paper. 
With feet crossed he began to make the 
rough sketch of his will.” 


It was completed, signed, and wit- 
nessed then and there, and thén: “He 
rose, and, going to his horse, said to me, 
‘How ghastly all this legal business is!’ 
With an activity remarkable in a man of 
eighty-two, he swung himself into the 
saddle and vanished quickly in the dark 
greenery of the undergrowth.”—London 
Public Opinion. 


Striking An Average. Ordinarily a 
man may make a fairly competent jury- 
man with very little knowledge of mathe- 
matics. Nevertheless, an acquaintance 
with the simpler problems of arithmetic 
is desirable, even in the jurybox. Here, 
for example, is a case cited by a lawyer 
in Chicago: 

“IT was counsel for the plaintiff in a 
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suit brought to recover damages caused 
by a runaway horse. My client had been 
knocked down and slightly bruised, — 
just enough upon which to base a law- 
suit, 

“I had a very strong case; in fact, 
there was practically no defense, and the 
defendant was a rich man, so I asked for 
$2,000, hoping to get half that amount. 

“Well, when the jury came in, they 
rendered a verdict for the plaintiff, with 
damages assessed at $8,687. Of course, 
the judge promptly set the verdict aside 
as excessive, and I had to begin all over 
again. 

“Some days later I met the foreman 
of the jury, and asked him how in the 
world they arrived at such a verdict. 

“*T don’t quite understand it myself,’ 
he said, ‘We all agreed for the plain- 
tiff on the first vote, but each fellow had 
his own ideas as to the damage. I was 
in favor of $1,000, another fellow 
thought it ought to be $2,000, and an- 
other stuck out for $700, and we were 
getting all tangled up, when one of the 
jury suggested that we strike an aver- 
age.’ 

“*But you couldn’t have done that,’ 
said I. 

“*That’s just what we did,’ said the 
foreman. ‘Each man put down what he 
thought right, and I added them together. 
I know there seems to be something 
wrong about the verdict, but hanged if I 
‘can see where it is!” 


An Unfortunate Simile. “There are 
times,’ observes a member of the bar, 
“when a lawyer regrets the use of an 
illustration which a moment before has 
appeared especially felicitous. 

““The: argument of my learned and 
brilliant brother,’ said the counsel for the 
plaintiff in a suit for damages from a 
street-car corporation in Boston, ‘is like 
the snow now falling outside—it is scat- 
tered here, there, and everywhere.’ 

“*All I can say,’ remarked the op- 
posing counsel, when his opportunity 
came, ‘is that I think the gentleman who 
likened my argument to the snow now 
falling outside may have neglected to ob- 
serve one little point to which I flatter 
myself the similarity extends,—it has 


681 


covered all the ground in a very short 
time.’ ” 


Poetic Plea Fails. Lawyers who may 
desire to bring their suits with rhyming 
declarations will profit by a decision of 
Judge Soper, in the Baltimore city court, 
striking out a judgment which had been 
obtained by default on a declaration in 
rhyme. The “poetry” caused the trouble. 
The suit was brought for the destruc- 
tion of a shade tree in front of the plain- 
tiff's house. A claim of $500 damages 
was made. No attention was paid to the 
suit by the defendant company, and judg- 
ment was, accordingly, entered against 
it by default. 

It was contended for the company, on 
the motion to strike out the judgment, 
that when a copy of the declaration in the 
suit was handed to its representative, it 
was thought to be nothing but some poet- 
ical effusion, and was not considered se- 
riously. No one connected with the com- 
pany, it was asserted, thought that the 
“poem” was the declaration in a lawsuit. 


After looking at the rhyming declara- 
tion, Judge Soper ordered the judgment 
stricken out, with leave to the company 
to plead in five days. 

The first count of the declaration was 
in rhyme, and recited the facts on which 
the action was based, as follows: 


“In the year nineteen fourteen it did seem 
meet, 

At one-thirteen West Henrietta street, 

To the defendants to fell down the plain- 
tiff’s tree, 

Which stood there for a quarter of a 
century. 

"Twas a beautiful shade tree, which the 
plaintiff, in truth, 

Avers, was to her, a sweet shelter in 
youth, 

And which later adorned her residence, 

‘Till felled by the defendants’ negligence. 

For by their servants, within the course 
of their toil, 

The defendants this shade tree of old did 
despoil, 

By digging so near to its roots withal 

That it through negligence was caused 
to fall. 

"Twas on June the twentieth, as the 
plaintiff will show, 
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That a new curb was placed at the locus 
in quo, 

By the defendants, who rooted the tree 
from the earth, 

And caused the plaintiff to lose both its 
beauty and worth. 

Wherefore she now enters a suit in the 
cause, 

And asks five hundred dollars to cover 
her loss.”’ 


There was a second count to the dec- 
laration, but it was in prose. It con- 
tained no statement that is not made in 
the poetical first count. 


Westbury’s Wit. We have been as- 
sured that no one could say a sharp thing 
with more complete coolness than Lord 
Westbury, who was made Lord Chan- 
cellor of England in 1861. He remarked, 
with this misleading gentleness, when 
some one spoke of the chief justice of the 
common pleas, “I think that, with a very 
little more experience, Bovill will prob- 
ably make the worst judge in England.” 

It was Westbury who wrote the fa- 
mous quatrain in reference to the Tich- 
borne Case, when the impostor, Arthur 
Orton, was claiming the family estates 
on the ground that he was Sir Roger 
Tichborne : 


“Say Messrs. Baxter, Rose and Norton. 
The plaintiff is not Arthur Orton. 

But don’t deny, which is important, 
That he has done what Arthur oughtn’t.” 


Westbury was always ready to speak 
his mind, and that quaintly in language 
which stayed in the memory. After re- 
tiring from the Woolsack, that is, from 
the office of Lord Chancellor, he took a 
very active part in the House of Lords 
sitting as a court of appeal, where his 
colleagues were Lord Chelmsford and 
Lord Colonsay. Lord St. Leonards, who 
was senior to them all, never attended. 
One day Lord Westbury chanced to meet 
him, and said to him: 

“My dear St. Leonards, why don’t you 
come down and give us your valuable as- 
sistance in the House of Lords?” 

“Ah,” said Lord St. Leonards, “I 
should be of no use. I am old and blind 
and stupid.” 

“My dear St. Leonards,” said West- 
bury, “that does not signify in the least. 
I am old, Chelmsford is blind, and Colon- 
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say is stupid; yet we make the very best 
court of appeal which has ever sat in 
that assembly.” 


Unusual Recommendation. One day 
when Lord Thurlow was very busy at 
his house in Ormond street, a poor cur- 
ate applied to him for a living then va- 
cant. “Don’t trouble me,” said the coun- 
sellor, turning upon him with a frown- 
ing brow; “don’t you see I am busy and 
can’t listen to you? What duke or lord 
recommended you?” The curate lifted 
up his eyes, and with dejection said he 
had no lord to recommend him _ but the 
Lord of Hosts. “The Lord of Hosts,” 
replied the Chancellor; “The Lord of 
Hosts! I believe I have had recommenda- 
tions from most lords, but do not recol- 
lect one from Him before; so, do you 
hear, you shall have the living.” 


Time is Fleeting. A St. Paul attorney 
is fearful that the Hennepin county dis- 
trict court may not reach some of his 
cases before it during his lifetime. He 
sent a letter to the clerk of the court, 
part of which reads: 

“I am sixty-two years old and it is 
only a question of a few more years be- 
fore I shall either retire from actual prac- 
tice or be called to the realms beyond. 
I would esteem it a great personal favor 
if you would endeavor to have the four 
cases in which I am interested called for 
trial while I am still able to present them 
in person.” 


Tide to Shadow. Here is how a woman 
who ten years ago pressed a separate- 
support suit before Judge William T. 
lores. of the probate court, has written 
to him, asking him to fix things so she 
can marry another man. The letter, in 
which she addresses Judge Forbes as 
“royal heigh ness,” was received by him 
recently 

Her missive, just as she wrote it, fol- 
lows: 

“I want to bee free from my husband 
so that I can mary if I want to and get 
some one to take cair of me or the town 
or some other will hafto do that. One 
daughter is maried and the other is to be 
this spring and I shall be left all alone 
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now will you royal heigh ness see that it 
is best to send me some word setting me 
free as I have been tide to a shadow long 
enough I sent to you because you was 
the juge that this case was tride before. 
I have not got any money to carry it 
into coart.”—Worcester Evening Post. 


A Judge’s Brevity. If brevity is the 
soul of wit, Judge Taylor, K. C., has not 
many rivals among his judicial brethren. 
Summing up a case at Liverpool which 
lasted several hours, he said no more 
than this: “Gentlemen, you have heard 
both sides. It is for you to say which 
you believe.” Often enough this is all 
that judicial summings up amount to, 
but few judges have the courage to sum 
up so summarily. Even this does not 
represent Judge Taylor’s best effort in 
the way of saving his breath. A few 
years ago he delivered himself of what 
is supposed to be the shortest summing 
up on record. He turned to the jury, 
raised his eyebrows inquiringly and re- 
marked: “Well, gentlemen?” The art 
of brevity could no further go.—Dundee 
Advertiser. 


Popular Review of Judicial Decisions. 
When I was a beginner at Leavenworth, 
Kansas, says Mr. Henry Wollman, of 
the New York City Bar, I tried a re- 
plevin suit for a calf, before a justice 
of the peace in Tonganoxie, a village 
near Leavenworth. This case aroused 
intense public interest in Tonganoxie. 
Local feeling ran high. I felt greatly 
elated when I won the case. A few days 
later I met the justice on the streets of 
Leavenworth, and he glumly said to me, 
“I reversed my decision in your case.” I 
said, “You had no authority to do so, 
why did you do it?’ He said, “Well, I 
found that the public sentiment of Ton- 
ganoxie did not sustain my decision.” 
That was painfully ludicrous in the Ton- 
ganoxie squire, but when the same thing 
is done by the judge of a high court, it 
is dreadfully dangerous. 


The Marble Pawn. Hawthorne was 
called up as a witness in a criminal case 
in Salem, and the cross-examining lawyer 
for the defense said to him: 

“You are a novelist, I believe?” 


“Yes, sir.” 

“What was your last novel ?” 

“The Marble Faun.” 

“*The Marble Pawn, eh? And is 
there a word of truth in ‘The Marble 
Pawn’ my man?” 

“Tt—but it,” stammered Hawthorne— 
“it is a work of fiction.” 

“Never mind that,”’ thundered the law- 
yer. “Never mind that. Answer my 
question, yes or no! Is there a word of 
truth in this Marble Pawn. or whatever 
vou call it?” 

“Er—no,” said Hawthorne. 

“Very good,” said the lawyer. “You 
admit there’s not a word of truth in the 
whole long 400-page book.” He glanced 
triumphantly at the jury. ‘That will do 
sir. You may step down. We have no 
further use for vou in this court, sir.” 


A Judge's Incidental Word. What a 
judge can accomplish in his charge, by 
a merely incidental word or look, is 
shown by a story of Judge Barrett, who 
seems to have had the habit of influen- 
cing juries by his vocal inflections and 
gestures. A lawyer had argued a case 
of injury to a child that had been run 
over by a street car. He had made much 
of the idea that the child should not have 
been permitted to play alone upon a thor- 
oughfare, and felt that he had deeply im- 
pressed the jury. But he had reckoned 
without the judge’s charge. Judge Bar- 
rett remarked that the doctrine laid down 
by the lawyer was undoubtedly true, but 
that it was to be applied in view of all 
circumstances, that children had a right 
to use the streets, that parents could not 
be required to do more than their best, 
and that people in humble circumstances 
could not be expected always to see that 
their children were accompanied by a 
French nurse. “This little word 
‘French,’” remarks Mr. Strong, “intro- 
duced with just a little emphasis, just a 
deprecatory smile, a wave of the hand, 
and slight shrug of the shoulder,” was 
sufficient to demolish the force of the 
argument, and, from the moment of its 
utterance, there could be no doubt what 
the verdict would be.—New York Even- 
ing Post. 
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Such stores as silent thought can bring— Wordsworth 


“Bender's War Revenue Law, Annotated.” By 
the Publisher’s Editorial Staff (Matthew Ben- 
der & Co., Albany, N. Y.). 00. 

This is a complete and annotated edition of 
the War Revenue Law or the Emergency 
Revenue Act of 1914. It has been prepared 
for technical lawyers, as well as for general 
lay information. Introductory subdivisions 
treat of revenue laws in general and are fol- 
lowed by the text of the act approved Octo- 
ber 22, 1914, which is annotated with reference 
to former statutes, rulings and decisions, 
The work also contains bibliographical notes, 
a summary table of taxes and a table of cases. 
Everything possible having a legal bearing on 
the subject is given. 

The book is a valuable manual for refer- 
ence purposes, and will enable the reader to 
find a ready answer to questions that may 
arise. It also points the way to an extensive 
study of any branch of the subject. 

“The Juvenile Court and the Community.” By 
Thomas D. Eliot. (The Macmillan Com- 
pany, 66 Fifth Avenue, New York). $1.25 
met. 

The avowed object of this book is to treat 


the juvenile court in its relation to other social 
institutions, as a problem in social economy; 
to study the movement in its perspective and 
to judge its results and prospects in a broad 
way 

The author believes that in so far as the 
juvenile court has failed, its failures, if for 
other than purely personal reasons, have been 
due to the very nature of the institution. He 
attempts to show that the juvenile court as 
at present organized is an unnecessary, and, 
in a sense, an anomalous institution, the func- 
tions of which and of its probation office 
could and should be performed by the school 
and the domestic relations court. 

The writer, however, disclaims any attack 
on the juvenile court in any destructive sense. 
He aims to clear up a vagueness about its 
present status; to delimit its legitimate func- 
tions and point out those which should be 
given up; to show how the juvenile court 
movement, like the settlement movement or 
the charity organization movement, leads to 
something more thoroughgoing and he en- 
deavors to obtain a clearer vision of the event- 
ual structure in view. 


Recent Articles of Interest to Lawyers 


Aliens. 

“The Protection of Aliens by the United 
States."—13 Michigan Law Review, 17. 
Attorneys. 

“Among Our Law Schools.”—12 The Brief, 
260. 

“College Graduation as an Entrance Re- 
quirement to Law Schools.”—19 Dickinson 
Law Review, 31. 

“ "My First papecunrs at the Bar.’ ”—25 
American Legal News, 37. 

“The Practice of Law; Is It a Profession 
or a Business?”—5 Journal of Criminal Law 


and Criminology, 479. 

“A Lawyer’s Justification of His Profes- 
sion.”—21 Case and Comment, 567 

“The Layman’s Criticism of the Lawyer.” 
—26 Green Bag, 471. 

“‘Ovid Bolus, Esq.,’ Attorney at Law and 
Solicitor in Chancery.”—25 American Legal 
News, 

Banks. 

“The Law of Banking.”—31 Banking Law 
Journal, 831. 

“Modern Banking and Trust Company 
Methods.”—31 Banking Law Journal, 773. 
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Bar Association. 

“The Thirty-seventh Annual Convention of 
the American Bar Association.”—25 American 
Legal News, 5 
Bills and Notes. 


“The Negotiable Instruments Law.’—3l 
Banking Law Journal, 801. 
Carriers. 


“Government Regulation of Railways.”—7 
Lawyer and Banker, 399. 

Chattel Mortgages. 

“Throwing a Glimmer of Light into the 
Maze of Chattel Mortgage Law.”—25 Ameri- 
can Legal News, 17. 

Conflict of Laws. 

“Conflict of Laws as Applied to Divorce.” 
—7 Lawyer and Banker, 434. 

Congress. 

“A Study of Congress.”"—7 Lawyer and 
Banker, 413. 

Courts. 

“Courts and Practice in Denmark, Norway 
and Sweden.”—21 Case and Comment, 523. 

“The Courts of Great Britain.’—21 Case 
and Comment, 529. 

“The Courts of Germany.”—21 Case and 
Comment, 534. 

“The Courts of the Republic of Panama.”— 
21 Case and Comment, 540. 

“Spanish Courts: Some Points of Inter- 
est.’—21 Case and Comment, 547 

“The Central American Court of Justice.” 
—21 Case and Comment, 551. 

“The Supreme Court of France.”—21 Case 
and Comment, 558. 
“Japanese Courts.”—21 Case and Comment, 


Criminal Law. 

“Alcohol and Criminality."—5 Journal of 
Criminal Law and Criminology, 569. 

“What Is the Trouble with the Criminal 
Law?”—7 Lawyer and Banker, 420. 

“The New Probation Law of Michigan.”— 
13 Michigan Law Review, 20. 

“A Research on the Proportion of Mental 
Defectives among Delinquents.”—5 Journal of 
Criminal Law and Criminology, 561. 

“Sterilization of Criminals.” (Report of 
Committee H of the Institute of Criminal Law 
and Criminology.)—5 Journal of Criminal Law 
and Criminology, 514 

“The Outlook for Criminalistics.”"—5 Jour- 
nal of Criminal Law and Criminology, 540. 
Divorce. 

“Insanity and Divorce.”—5 Journal of Crim- 
inal Law and Criminology, 544 
Elections. 

“Equality of Suffrage."—12 The Brief, 253. 
Fiction. 

“His Widow’s Sister.”—21 Case and Com- 
ment, 572. 

Government. 

“Centralization in State Government.”—12 
The Brief, 280. 

Initiative, Referendum, and Recall. 

“A High School Student’s Essay on the 
Judicial Recall.”—26 Green Bag, 484. 
Insurance. 

“The ‘Change of Beneficiary’ Clause in Life 
ue Policies.’—2 Virginia Law Review, 
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“Suits for Accounting on Tontine Life In- 
surance Policies.”"—2 Virginia Law Review, 
18. 


Internal Revenue. 

“The War Revenue Tax.”—9 Bench and Bar, 
N. S., 297. 

“The New War Tax Will Affect All Parts 
of the Country—A Few of Its Provisions.” 
—25 American Legal News, 25. 

Justice. 

“Justice According to Law.”—3 Contempo- 
rary Law Review, 68. 

Kaiser. 

“Perfect Flower of a System.”—The Fra, 
December, 1914, p. 90. 

Law and Jurisprudence. 

“Formal Relation between Law and Dis- 
cretion.”—9 Illinois Law Review, 225. 

Law's Delay. 

“Responsibility for the Law’s Delay.”—25 
American Legal News, 21 
Letcher. 

“Judge Samuel Houston Letchér.”—20 Vir- 
ginia Law Register, 561. 

Monopoly. 

“A New Interpretation of the Sherman Act.” 

—13 Michigan Law Review, 1 


“The Relation between Government and 
Business.” (Anti-trust legislation.)—12 The 
Brief, 266, 

Negligence. 


“Contributory Negligence and the Doctrine 
of Last Clear Chance.”—79 Central Law Jour- 
nal, 352 
Neutrality. 

a Fra, December, 1914, p. 


Party Wall. 

“The Party Wall Easement in IIlinois.”— 
9 Illinois Law Review, 247. 
Practice and Procedure. 

“The Ancient Hindu Law of Procedure.” 
—3 Contemporary Law Review, 65. 
Public Defender. 

“In Defense of the Public Defender.”—5 
Journal of Criminal Law and Criminology, 
494. 


Public Utility Commission. 

“The Work of the Illinois Public Utilities 
Commission.”—9 Illinois Law Review, 259. 
St. Paul. 

“St. Paul’s Legal Experiences.”—21 Case and 
Comment, 565. 

Statutes. 

“The Rule of Construction Back of State 
Laws.”—79 Central Law Journal, 370. 
Surrogates. 

“The Surrogates’ Courts Act.”—9 Bench and 
Bar, N. S., 290 
Treitschke. 

“Treitschke’s 
Green Bag, 491. 
Trial. 

“The Trial of Jesus.”—7 Lawyer and Bank- 
er, 443. 

Vagrancy. 
“Vagrancy Law; Its Faults and Their Rem- 


edy.”—5 Journal of Criminal Law and Crim- 
inology, 498. 
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A Record of Bench and Bar 


Hon. Frank A. Monroe, 


‘ Chief Justice of the Louisiana Supreme Court 
BY S. R. DAVIS 


"THE phrases, “A Self-Made Man,”— 

A Born Lawyer,”—have often been 
misapplied in estimating the characteris- 
tics and achievements of business or pro- 
fessional men, but in a review of the ca- 
reer of the distinguished Chief Justice of 
the Louisiana Supreme Court, from his 
youth to the present time, Hon. Frank A. 
Monroe, both qualities are exemplified. 
By the vicissitudes of fortune he became 
a wage earner at the age of twelve years, 
but, the law of heredity, if nothing else, 
made him “the born lawyer.” His grand- 
father, Thomas B. Monroe, of the Unit- 
ed States District Court for the District 
of Kentucky, won deserved distinction on 
the Federal bench. His father, Victor 
Monroe, was appointed by President 


Pearce, Judge of the United States Court 
for the Territory of Washington. In his 
brief career on the bench he gave great 
promise of distinction and influence, but 
death terminated his career soon after he 
assumed the duties of his office. 

The following narrative of the career 
of Chief Justice Frank A. Monroe will 
be of interest not only to the bench and 
bar of Louisiana and other states, but it 
should prove an inspiration to young men 
who have chosen the profession and prac- 
tice of law as their vocation. 

Frank Adair Monroe, son of Victor 
Monroe and Mary Townsend Polk, was 
born at Annapolis, Maryland, August 


30th, 1844; but by reason of the fact that 
the domicil of his parents was at Frank- 
fort, Kentucky, where he spent much of 
the early part of his life, he has been gen- 
erally regarded as a native of Kentucky. 

On his appointment by President 
Pearce, Judge Victor Monroe, in com- 
pany with the first governor of ‘Washing- 
ton territory, crossed the plains in the 
50’s with the expectation that his fam- 
ily would join him when he had estab- 
lished his home, but his death, before the 
reunion was accomplished, prevented 
that happy consummation, and young 
Frank Monroe sought some remunerative 
employment to assist his mother and fam- 
ily. The result was that his early edu- 
cation was acquired somewhat irregular- 
ly at-various private schools until 1860, 
when he was placed by his grandfather, 
Judge Thomas B. Monroe, at the Ken- 
tucky Military Institute, near Frankfort, 
where he completed his freshman year. 
When the Civil War broke out he enlist- 
ed in the Fourth Kentucky Infantry, as 
a private in the Confederate Army. This 
regiment, sometime later, became part of 
the famous Breckinridge Brigade, which, 
towards the close of the war, was known 
as the “Orphan Brigade.” He remained 
with that command until 1862, when he 
was discharged by order of Gen. Albert 
Sidney Johnson, upon the application of 
his mother (for the reason that he was 
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Judges and Lawyers 


under eighteen years of age) in order 
that he might gratify his desire to go into 
the cavalry arm of the service. He 
joined the First Louisiana Cavalry upon 
the day of his discharge from the Infan- 
try, and served in that regiment until 
March, 1863, when, in a cavalry fight, 
near Somerset, Kentucky, he received a 
severe wound 
which resulted in 
his being confined 
in bed for six 
months and in pris- 
on two months, 
and compelled the 
use of crutches for 
eighteen years. He 
was exchanged in 
October, 1863, and 
was was thereafter 
able to render only 
nominal service un- 
til the close of the 
war. (Mr. Chief 
Justice Monroe 
still has a _ pro- 
nounced limp, and 
carries a cane, but, 
happily, the crutch- 
es have been dis- 
pensed with.) 

After his army 
service terminated, 
he read law with 
Colonel Henry J. 
Leovy, a distin- 
guished member of 
the New Orleans bar. 


HON. 


mitted to practice. For a short time, 
while Colonel Leovy was city attorney 
of New Orleans, he was assistant to the 
city attorney, and subsequently became 
the junior member of the firm of Leovy 
& Monroe. 

The militant young lawyer soon won 
his spurs at the bar, and showed his met- 
tle by challenging the carpet-bag govern- 
ment of Louisiana in running for the 
judgeship of the third district court for 


the parish of Orleans, upon the Reform- 
Democrat ticket under the leadership of 
the late John McEnery. He was elected 
and inducted into office, but served only 
one month, when he was ousted by rea- 


F. A. MONROE 
In 1867 he passed 
the examination required by the Su- 
preme Court of Louisiana, and was ad- 
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son of the support given by the United 
States government to the ticket declared 
elected by the “returning board” (a re- 
construction apparatus), and headed by 
William Pitt Kellogg. He was, however, 
again elected in November, 1876, and was 
installed in office, with the first Nicholls 
government, on January 9, 1877, when 
the withdrawal of 
Federal support 
caused the collapse 
of the government 
which had been set 
up by S. B. Pack- 
ard and others, and 
terminated the era 
of reconstruction. 
He held the office 
to which he was 
thus elected until 
the third district 
court was abolish- 
ed by the Constitu- 
tion of 1879, which 
created the civil 
district court for 
the parish of Or- 
leans and he was 
appointed a judge 
of that court in 
1880, and _ re-ap- 
pointed in 1884 and 
1892. In 1899 he 
was appointed as- 
sociate justice of 
the supreme court 
of the state, to fill 
the unexpired term of the late Associate 
Justice Henry Carleton Millar; and, in 
1906 (the office having, in the meanwhile, 
been made elective) he was elected, with- 
out opposition, to succeed himself, for the 
term which ends in 1920; being the first 
member of the Supreme Court, since the 
Civil War, to go before the people. In 
April, 1914, he became Chief Justice, up- 
on the expiration of the term of Chief 
Justice Breux. 

Chief Justice Monroe’s continuous 
service upon the bench in Louisiana has 
thus been longer than that of any judi- 
cial officer in the history of the state. 
Though debarred, by physical disability 
from membership in the famous “White 
League,” which organization, by its mili- 
tant methods, contributed largely to the 
downfall of carpet-bag government, he 
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participated actively in the affair of Sep- 
tember 14, 1874, which showed that gov- 
ernment to be utterly without support 
among the people. He also participated 
actively in the campaign which resulted 
jn wiping the lottery stain off the map of 
Louisiana. He was a member of the 
convention which adopted the Constitu- 
tion of 1898, and, as chairman of a sub- 
committee on the judiciary, drafted the 
articles relating to the judiciary of the 
parish of Orleans. A member of the As- 
sociation, Army of the Tennessee, (Camp 
No. 2, U. C. V.) since its organization, 
the Chief Justice has had the privilege of 
serving his old comrades as a member 
of the boards of governors of the Con- 
federate Memorial Hall and of the Con- 
federate Soldiers Home. For twenty 
years (1889-1909) he was a member of 
the Law Faculty of Tulane University of 
Louisiana, and holds the relations estab- 
lished during that period as amongst his 
most cherished memories. 

From youth to age, Chief Justice Mon- 
roe has been the hard working boy; the 
able lawyer; the wise and incorruptible 
judge; and model citizen. But it is the 


fine social nature of the Chief Justice, 
in his fine sense of humor, in his genial 
fellowship, that are found the qualities 


which touch his intimates the most. 
Never missing a meeting of the Louisiana 
3ar Association, or other meeting to sub- 
serve the interest of bench and bar, the 
Chief Justice is always in the center of 
a congenial group of his fellows, and the 
“cares that infest the day” disappear 
with their shadows. 

Chief Justice Monroe’s opinions are 
clean-cut expressions of the King’s good 
English. There is no obscurity of 
phrase. A spade is a spade, and he says 
so. And if any unsuccessful litigant is 
looking around for some criticism that 
will enable him to better exercise the 
God-given privilege of “going out and 
cussing the court,” he never can plead 
that he had difficulty in interpreting the 
Chief Justice’s opinions. The writer has 
heard the lawyers of neighboring states 
criticize the Supreme Court of Louisiana 
for granting so many rehearings. In the 
writer’s opinion this is a pronounced vir- 
tue of that great court. If the Louisiana 
Supreme Court has been misled and 


Case and Comment 


makes a mistake, it always has an open 
mind and is willing to correct it. 

Time in his rounds seems to have for- 
gotten Chief Justice Monroe, or con- 
cluded to “pass him up” lest he dull the 
edge of his scythe. The lustre of the 
eyes of the Chief Justice is undimmed, 
there are few crow’s feet discernible in 
his face, and his skin is as clear in ap- 
pearance as that of a Rhode Island 
pippin. But for the Yankee bullet that 
crippled him, he could hold his own in a 
Marathon. At the ripe age of three score 
and ten he seems as young in appearance 
as a man of fifty years. The bar and 
bench of Louisiana will fondly hope that 
he will be able to serve them indefinitely 
for many fruitful years of time and 
change, until he is called to start on the 
last long journey. 


Death of Prominent Louisiana Lawyer. 


James McConnell, Confederate soldier, 
lawyer, churchman, and useful citizen, 
died at his residence in New Orleans on 
November 21st. 


It falls to the lot of comparatively 
few men to possess the ability and to do 
the amount of good for the community 
that Mr. McConnell accomplished. Tem- 
peramentally adapted to the study of law, 
he devoted his younger days to prepa- 
ration for his life’s work, and after at- 
tending college in Virginia, returned to 
New Orleans and studied law under the 
late Judge Roselius. After his admission 
to the bar, early in the fifties, Mr. Mc- 
Connell formed a partnership with Greer 
Duncan, and before death ended his ca- 
reer had participated in many suits far 
above the average, both in the principle 
and the amount of money involved. 


The most notable achievement of Mr. 
McConnell’s career at the bar was his 
masterly conduct of the defense in the 
litigation arising out of the fortune left 
hy Mrs. Josephine Louise Newcomb to 
be used for educational purposes. 

Another famous case with which Mr. 
McConnell was connected was the cele- 
brated Myra Clark Gaines case against 
the city of New Orleans This cause 
celebre involved property estimated to 
be worth several millions of dollars, and 
the highest caliber of legal counsel was 
arrayed on both sides. 





I am persuaded that every time a man smiles—but much more so when he laughs—it adds 


something to this fragment of life.—Sterne. 


Strict Neutrality. 
it be, sir? 
gras? 

’18—Ham and eggs. 
Harvard Lampoon. 


Waiter—What will 
Sauerkraut or pate de foies 


I’m _ neutral !— 


Another Neutral. “English mutton 
chops,” read the man with the menu, 
“German fried potatoes, Russian caviar, 
French peas. Hum! Waiter, I want to 
be strictly neutral.” 

“Yessir.” 

“Gimme a Spanish omelet.” 


An Exchange of Shots. An  English- 
man and a German were dining together 
the other night. They are friends of long 
standing, too fond of each other to al- 
low hostilities across the sea to disrupt 
their friendship. On the contrary they 

,take pleasure in “spoofing” each other 
about the strained relations between their 
countries. 

The Englishman remarked that he sup- 
posed that Germany would fight to the 
last German. The Teuton answered: 

“Yes, and I suppose England will fight 
to the last Frenchman.” 


Popular Innovation. First Barroom 
Politician—“Say, Bill, wot’s this bloomin’ 
moratorium they be tarkin’ so much 
about ?” 

Second Politician—“Well, ye see, it’s 
like this. You don’t pay nothin’ to no- 
body and the government pays it fer ye.” 

First Politician—“Well, that sounds a 
bit of all right, doan’t it?’—London 
Punch. 


The Army in Flanders. First Trooper, 


Imperial Yeomanry (discussing a new 
officer)—‘‘Swears a bit, don’t ’e some- 
times ?” 

Second Trooper—’E’s a masterpiece ’e 
is; just opens ’is mouth and lets it say 
wot it likes.’”—Punch. 


In Case of Sickness. “Have you put up 


any sauerkraut this fall, Schmidt?” 
“Times was so hardt because of the 

war that I only put oop fife barrels in 

case of sickness.’”—Philadelphia Ledger. 


Preparedness. Willis—“What are you 
polishing up your gun for?” 

Gillis—“On account of this European 
war.” 

Willis—“Surely, you don’t think we 
will be drawn into it.” 

Gillis—“‘No; but think of the horde of 
book agents who will be out selling “The 
History of the Great Conflict.’ ’”’—Puck. 


A Bad Record. Drunk—“I plead bein’ 
a bit drunk, yer washup.” 

Magistrate—“Prisoner known to the 
police, constable ?” 

Constable Ryan—‘“Indade he is, sor; 
he’s been here foive times for bein’ 
robbed and twoice for bein’ assaulted wid 
wiolence.”—[Sydney Bulletin]. 


Hard to Believe. In St. Louis there is 
one ward that is full of breweries and 
Germans. In a recent election a local 
option question was up. After the elec- 
tion some Germans were counting the 
votes. One German was calling off and 
another taking down the option votes. 
The first German, running rapidly 
through the ballots, said: “Vet, vet, vet 
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Suddenly he stopped. ‘Mine 
Got!” he cried, “Dry!” 
Then he went on, “Vet, vet, vet, vet 
Presently he stopped again and 
mopped his brow. “Himmel!” he said, 
“Der son of a gun repeated !”—Ameri- 
can Law School Review. 


Somewhat Changed. A colored man 
called at Mrs. Baxley’s looking for work. 

‘“‘What is your name?” she asked, after 
hiring him. 

“Mah name is Poe, ma’am,”’ was the 
answer. 

“Poe!” she exclaimed. “Perhaps some 
of your family worked for Edgar Allan 
Poe; did they?” 

The colored man opened his eyes wide 
with amazement. 

““Why—why, ma’am,” he said, as he 
pointed a dusky finger at himself—“why, 
Ah am Edgah Allan Poe!’—October 
Lippincott’s. 


A Question of Identity. An old negro 
was up in court one morning. 

“Are you the defendant?” asked a man 
in the court room, addressing the colored 
man. 

“No, boss,” replied the man, “I ain’t 
done nothin’ to be called names like dat. 
I’se got a lawyer here who does de de- 
fensin.’” 

“Then,” 
you ?” 

“Why,” said the negro, “I’se de gen’le- 
mun ’at stole de chickens.”—-N. Y. Even- 
ing Post. 


Inadequate Authority. | Senator James 
P. Clark, of Arkansas, is not.one of the 
story tellers of the Senate, but he told 
the following recently with great relish: 

“One of the best known judges in my 
state was hearing a case the last time I 
went back there, and the lawyer for the 
defendant, to illustrate a point, declared: 

“*Your Honor, as the Bible tells us, 
every tub must stand on its own bottom.’ 

“The learned judge promptly inter- 
rupted, informing him that he was no 
mean Bible scholar, and that he was posi- 
tive the quotation was not to be found 
in Holy Writ. 


asked the man, “who are 


Case and Comment 


“The lawyer heard him in respectful 
silence, scratched his head thoughtfully, 
and said: 

“Your Honor, you are doubtless right, 
but I maintain that it’s durned good doc- 
trine, and if it isn’t in the Bible it ought 
to be!” 


Pat Knew the Answer. The directors 
of the company, all being young men, de- 
cided to have some fun at the expense of 
the Irishman to whom they had recently 
given employment at their timber office. 

One day, therefore, they left the new 
hand in charge, with instructions to take 
all orders which might come in during 
their absence, and repaired to a neighbor- 
ing postoffice, whence they proceeded to 
call up the company’s office on the tele- 
phone. The following conversation en- 
sued : 

“Hello! Is that the Dunchester Tim- 
ber Company ?”’ 

“Yes, sir. And what would ye be 
havin’ ?” 

“Take an order, will you?” 

“Sure; that’s what I’m here for.” 

“Please send up a thousand knotholes 
immediately.” 

“A thousand what?” 

“A thousand knotholes!” 

“Well, now an’ ain’t that a shame? 
I’m sorry, but we’re just out,—sold our 
last to the new brewery only this 
mornin’,” 

“To the brewery? What do they want 
with them ?” 

“By golly!” replied Pat. “An they use 
‘em for bungholes in barrels!” 


The Way of It. It was a wizened lit- 
tle man who appeared before the judge 
and charged his wife with cruel and 
abusive treatment. His better half was 
a big, square-jawed woman with a deter- 
mined eye. “In the first place, where 
did you meet this woman who has treated 
you so dreadfully?” asked the judge. 
“Well,” replied the little man, making a 
brave attempt to glare defiantly at his 
wife. “I never did meet her. She just 
kind of overtook me.” — Pittsburgh 
Chronicle-Telegraph. 
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